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STATE OF MICHIGAN 
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GAIL NICKLOWITZ, 
MICHAEL NICKLOWITZ, 
GRACE KIM and EUGENE KIM 
 
    Plaintiffs, 
 
v. 
 
WSG PROPERTIES, LLC, AMC-WSG, 
LLC and AMC-MID MICHIGAN 
MATERIALS LLC, 
 
    Defendants. 
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Hon. Julia B. Owdziej 

DEFENDANTS’ MOTION FOR SUMMARY DISPOSITION  

Defendants WSG Properties, LLC, AMC-WSG, LLC, and AMC-Mid-Michigan Materials 

LLC (collectively “Defendants”) move for an order dismissing Plaintiffs’ Complaint pursuant to 

MCR 2.116(C)(4), (7), and (8) for the reasons stated below and the accompanying brief. 

Plaintiffs filed this action to challenge Defendants’ operation of a sand and gravel mine 

near their respective residences.  Defendants are parties to a factually related, years-long litigation 
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(in another court of this Circuit) with Ann Arbor Charter Township.  Plaintiffs’ Complaint attempts 

to impose liability on Defendants for following the orders issued in that long-pending case.  That 

is not a basis for liability because (1) The lack-of-permit issue that is the basis of Plaintiffs’ claims 

is moot by way of Defendants obtaining the permit; (2) Defendants were obligated to follow a 

sister court’s orders; and (3) Plaintiffs may not collaterally attack decisions of another court.  Even 

in the absence of those dispositive obstacles, Plaintiffs have not stated any viable claim for relief.  

Plaintiffs fail to plead a factual basis to support their claims and offer only conclusory labels. 

WHEREFORE, Defendants respectfully request that the Court: 

A. Grant this Motion; 

B. Dismiss Plaintiffs’ Complaint in its entirety and with prejudice; 

C. Grant Defendants such other relief as the Court deems proper and just. 

BRIEF IN SUPPORT OF DEFENDANTS’ 
MOTION FOR SUMMARY DISPOSITION 

I. INTRODUCTION 

Defendants own and operate a gravel mine in Ann Arbor Charter Township.  For more than 

two years, Defendants have been involved in litigation in another court of this Circuit with the 

Township over use of the mine.  Plaintiffs—individual property owners residing near the gravel 

mine—recently filed this case to create a parallel and inconsistent attack on Defendants’ use of 

their property.  The basis of Plaintiffs’ Complaint is moot because Defendants have obtained the 

permit Plaintiffs alleges is lacking.  To the extent any portion of the Complaint is not moot, 

Plaintiffs seek to impose liability solely because of the consequence of Defendants’ compliance 

with long-standing court orders.  They attempt to collaterally attack the rulings in a pending case.  

And they do all of this without pleading any facts that would entitle them to relief.  Plaintiffs’ 

Complaint should be dismissed for three independently sufficient reasons. 
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First, Plaintiffs’ claims are moot.  The gravamen of Plaintiffs’ Complaint is that 

Defendants do not have a permit to enlarge and mine a lake.  Since Plaintiffs’ filing, Defendants 

have obtained such a draft permit, which is to be finalized within 60 days. 

Second, Defendants cannot be sued for obeying court orders.  Plaintiffs’ theory depends 

on the opposite premise: that Defendants should be exposed to liability for doing what the court 

ordered them to do.  Plaintiffs cannot put Defendants in an impossible position where compliance 

with the court’s directives becomes the basis for a new lawsuit. 

Third, Plaintiffs’ Complaint is a collateral attack on another court within this Circuit.  The 

relief Plaintiffs request would require this Court to second-guess or effectively negate the practical 

effect of injunctions and stipulated orders entered by a sister court in the Ann Arbor case.  That is 

precisely what Michigan’s collateral-bar rule prohibits.  Plaintiffs cannot obtain indirectly through 

a new lawsuit what they chose not to pursue directly in the case that generated the operative orders. 

Finally, even if the Court sets aside these threshold defects, Plaintiffs have not pled viable 

claims.  The Complaint relies heavily on conclusions and statutory labels without the factual 

allegations necessary to state claims for MEPA relief, riparian interference, or nuisance.  MEPA 

is not a procedural vehicle to litigate permitting disputes or to obtain perpetual judicial oversight 

of ongoing administrative review.  Plaintiffs likewise plead no facts showing any concrete 

interference with riparian rights, and their nuisance counts rest on generalized complaints about 

dust, noise, vibration, and truck traffic untethered to any pleaded substantial and unreasonable 

interference with use and enjoyment of land. 

Defendants respectfully request that the Court grant summary disposition under MCR 

2.116(C)(4), (7), and (8) and dismiss the Complaint in its entirety with prejudice. 
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II. STATEMENT OF FACTS 

 This case arises out of a long-running dispute concerning an aggregate mining operation 

located at 4984 Earhart Road in Ann Arbor Charter Township (the “Property”).  A sand and gravel 

mine has existed and operated on the Property for decades.  Defendants WSG Properties, LLC, 

AMC-WSG, LLC, and AMC-Mid-Michigan Materials LLC (collectively, “Defendants”) have 

owned and/or operated the mine on the Property since approximately 2020.  (Compl. ¶¶ 18–27, 

30.)  Plaintiffs are nearby residential property owners whose parcels are located adjacent to, or in 

the vicinity of, the Property.  (Compl. ¶¶ 1–17.) 

A. The 2023 Litigation 

 Defendants’ mining operation historically included groundwater pumping intended to control 

surface water accumulation.  (Compl. ¶¶ 31–32.)  Although standing water had existed on the 

Property for decades, groundwater pumping had prevented the formation of a surface waterbody 

exceeding five acres, thus no “lake” permit was required.  See MCL 324.30101(i) (excluding from 

definition and regulation any “lake or pond that has a surface area of less than 5 acres”).  In 2023, 

several nearby residents—including Plaintiffs John and Joan Darish and Gail and Michael 

Nicklowitz—complained to Ann Arbor Charter Township (“Township”) that groundwater 

pumping at the mine had adversely affected their private wells by lowering the local water table.  

(Compl. ¶ 40.)  In response, the Township sought a temporary restraining order and injunction 

against Defendants in Washtenaw County Circuit Court, alleging violations of the Township’s 

Conditional Use Permit and harm to residential wells.  (Compl. ¶¶ 38–41; Ann Arbor Charter Twp 

v WSG Properties, LLC, Case No. 23-001234-CE (Mich Cir Ct, filed September 28, 2023).)   

 On October 20, 2023, the Ann Arbor court entered the Court’s Stipulated Clarification to 

Order Granting Preliminary Injunction, a stipulated clarification to its initial injunction, permitting 

Defendants to resume mining operations but prohibiting them from pumping or discharging 
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groundwater or processing wastewater in a manner that would cause a net loss of groundwater 

from the Property (“Injunction Order”).  (Compl. ¶¶ 44–45; Ex. 1.)  The most recent order 

governing the Property is the Order Extending Administrative Stay, dated January 7, 2026, 

(“Administrative Stay”), which permits Defendants to “engage in mining activities in accordance 

with the Conditional Use Permit authorized by the Township’s Board of Trustees on July 20, 2020 

(“CUP”) and the Injunction Order, notwithstanding the term of the CUP.”  (Ex. 2.)   

 During the Ann Arbor case, the court issued additional orders governing the manner and scope 

of Defendants’ activities, including a limited “dredging trial period” authorized by order dated July 

3, 2024, and later extended through October 15, 2024.  (Compl. ¶¶ 46–47; Ex. 3.)  The Township 

case remains pending, and Defendants’ mining activities have been subject to ongoing judicial 

supervision through that action.  (Compl. ¶ 49.) 

 As a direct result of being enjoined from pumping groundwater to reduce the groundwater 

elevation, groundwater levels immediately began to increase, resulting in the enlargement of the 

lake within the Property, soon exceeding the five-acre permitting threshold.  (See Compl. ¶ 50.)  

This growth has been entirely passive and a direct result of the court’s ruling prohibiting 

Defendants from pumping groundwater.  Defendants have not taken affirmative steps to create a 

larger lake within their Property—to the contrary, their preference is not to have any such lake.   

 Because the lake’s size had exceeded the permitting threshold, Defendants promptly met with 

the Michigan Department of Environment, Great Lakes, and Energy (“EGLE”) and agreed to 

submit a Joint Permit Application in December 2023 seeking “after-the-fact” approval for creation 

of a lake exceeding 5 acres.  (Compl. ¶¶ 61–67.)  Due to changes in EGLE’s permitting guidance 

and modelling requirements, Defendant submitted a revised permit application in May 2025.  

(Compl. ¶¶ 71–74.)  After EGLE extended its permitting decision twice due to changes in guidance 
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and several requests for additional data and modelling revisions, EGLE issued a draft permit to 

Defendants on Friday, January 16, 2026 (the “Draft Permit”).  (Ex. 4.)  Defendants are now 

working with EGLE to develop a monitoring program requested by EGLE as a condition of the 

Draft Permit, which is expected to be approved, and the Draft Permit finalized within 60 days. 

B. Plaintiffs’ Allegations 

 Plaintiffs initiated this action in December 2025—more than two years after the Ann Arbor 

litigation began and the Injunction Order issued.   

 Plaintiffs’ primary complaint is that Defendants do not have an EGLE permit for a lake.  

(Compl. ¶ 60.)  Yet Defendants were actively in the process of obtaining such a permit, and in fact 

received a Draft Permit on January 16, 2026.  (Compl. ¶ 61; Ex. 4.)  Plaintiffs contend that the 

lake on the Property violates MEPA precisely—and exclusively—because it is not permitted.  

They do not allege that (let alone how) the existence of a lake creates any actual environmental 

harm.  Instead, they effectively contend that absence of a permit is a proxy for environmental harm.  

As a result, Plaintiffs assert conclusory claims for violations of MEPA, nuisance, and (seemingly 

unrelated to the lake on the Property) violations of their ability to access Massey Lake on a 

separate property.  (Compl. ¶¶ 50, 120, 122–125.)  Plaintiffs seek relief under MEPA and common 

law theories, notwithstanding the ongoing regulatory proceedings, now-issued Draft Permit and 

the separate action already pending before the court.  (Compl. ¶¶ 126–136.) 

III. STANDARD 

MCR 2.116(C)(4) controls motions for lack of subject matter jurisdiction. 

MCR 2.116(C)(7) provides that summary disposition is appropriate if a claim is barred by 

a prior proceeding or judgment.  MCR 2.116(C)(7).  “A party may support a motion under MCR 

2.116(C)(7) by affidavits, depositions, admissions, or other documentary evidence.” Maiden v 
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Rozwood, 461 Mich 109, 119; 597 NW2d 817 (1999).  “If such material is submitted, it must be 

considered.”  Id. (citing MCR 2.116(G)(5)).   

“A motion under MCR 2.116(C)(8) tests the legal sufficiency of the complaint.”  Id.  “All 

well-pleaded factual allegations are accepted as true and construed in a light most favorable to the 

nonmovant.”  Id. (citing Wade v Dep't of Corrections, 439 Mich 158, 162, 483 NW2d 26 (1992)).  

However, “[m]ere conclusions, unsupported by allegation of fact, will not suffice to state a cause 

of action.”  Butler v Ramco-Gershenson, Inc, 214 Mich App 521, 534; 542 NW2d 912 (1995). 

IV. ARGUMENT 

A. Plaintiffs’ Claims Are Moot. 

Plaintiffs’ Complaint is now moot because its central factual premise—that Defendants are 

operating without an EGLE permit for a lake—no longer exists.  “It is well established that a court 

will not decide moot issues.”  People v Richmond, 486 Mich 29, 34; 782 NW2d 187 (2010).  A 

case is moot when it presents “abstract questions of law which do not rest upon existing facts or 

rights.”  Id. at 35.  Reviewing a moot question would be a “purposeless proceeding” and courts 

“refuse to hear cases they do not have the power to decide, including cases that are moot.”  Id.  

“Whether a case is moot is a threshold issue that a court addresses before it reaches the substantive 

issues of the case itself.”  Id. 

Since the Complaint was filed, EGLE’s Water Resources Division has issued a Draft 

Permit authorizing the lake creation and associated mining activities at the Property, subject to 

final execution and standard administrative conditions.  (Ex. 4.)  The Draft Permit authorizes 

Defendants to “[e]xcavate approximately 7,300,000 cubic yards of material from below the water 

table to create a lake for the purpose of sand and gravel mining.  The lake shall be approximately 

60 acres in size upon project completion.”  Id.  In the Draft Permit EGLE certifies that the discharge 

from the authorized activities will comply with Michigan’s water quality requirements and 
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associated administrative rules.  Id.   Plaintiffs’ claims all rest on the alleged absence of a permit 

and unlawfulness that supposedly flows from that absence.  Since the permitting deficiency alleged 

in the Complaint is cured, there is no longer a live controversy for this Court to adjudicate. 

Any ruling by this Court on whether Defendants must obtain a permit or whether their 

operations are unlawful due to the absence of one would be advisory only.  Plaintiffs’ requested 

relief would neither halt unpermitted activity nor compel regulatory compliance which has already 

been obtained.  Because Plaintiffs’ claims no longer rest on “existing facts or rights,” and “a court 

should not hear moot issues” this action should be dismissed as moot.  Richmond, 486 Mich at 41. 

B. Defendants Cannot Be Held Liable for Compliance with Court Orders. 

“A party must obey an order entered by a court with proper jurisdiction, even if the order 

is clearly incorrect, or the party must face the risk of being held in contempt and possibly being 

ordered to comply with the order at a later date.”  Kirby v Michigan High School Athletic Ass’n, 

459 Mich 23, 40; 585 NW2d 290 (1998).  This rule is not discretionary.  It reflects the foundational 

principle that the orderly administration of justice depends on compliance with court orders.  

Parties are not free to disregard or selectively comply with judicial directives. 

1. Plaintiffs’ Alleged Harms are the Product of Court Orders 

Plaintiffs’ claims arise against the backdrop of a separate, still-pending enforcement action 

brought by Ann Arbor Charter Township.  (Compl. ¶ 38; Ann Arbor, Case No. 23-001234-CE.)  

That case resulted in a preliminary injunction—issued more than two years ago—temporarily 

halting Defendants’ mining operation, followed by a clarification prohibiting groundwater 

pumping and discharge, and later orders authorizing and regulating a limited dredging trial period.  

(Compl. ¶¶ 43–47.)  Plaintiffs are fully aware of the Ann Arbor case as they have plainly laid out 

in the Complaint.  Defendants were obligated to conform their conduct to the express terms of 
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those orders.  Failure to do so would expose Defendants to contempt proceedings and judicial 

sanctions.  Under Kirby, Defendants had no lawful option other than compliance. 

Michigan courts have applied this principle to bar civil liability where a defendant’s 

challenged conduct was compelled by a court order.  In Sharma v Metropolitan Life Insurance Co, 

an analogous decision, the Court of Appeals held that the defendant could not be liable for 

releasing funds pursuant to a garnishment order, even where the plaintiff later contended the order 

was improper.  Unpublished opinion of the Court of Appeals, issued December 14, 2004 (Docket 

No. 249314), 2004 WL 2875085, at *3 (Ex. 5).  The court explained that a party subject to a court 

order cannot be expected to ignore it based on a belief or possibility that it is unlawful.  “A person 

may not disregard a court order simply on the basis of his subjective view that the order is wrong 

or will be declared invalid on appeal.”  Id. at *4 (quoting Johnson v White, 261 Mich App 332, 

346; 682 NW2d 505 (2004)). 

The same reasoning applies here.  Plaintiffs’ alleged harms arise from Defendants’ 

compliance with injunctions and stipulated orders entered by the court.  According to Plaintiffs, 

“[a]fter the EGLE Violation Notice and this Court’s prior preliminary injunction orders issued in 

2023, Defendants changed their operation to create and enlarge a lake.”  (Compl. ¶ 50.)  Plaintiffs 

themselves acknowledge that the injunction drove the conduct they now complain about.  They 

allege, “[s]tarting in October 2023, [after the Injunction Order], Defendants began mining the 

newly created1 and enlarged lake bottomland.”  (Compl. ¶ 58.)  Defendants promptly moved to 

cure the permitting issue—an issue created by the Injunction Order, not by Defendants’ 

independent conduct—by submitting an “after-the-fact” EGLE permit application.  (Compl. ¶¶ 65, 

 
1 Defendants did not “create” a lake in the ordinary sense.  Here the relevant definition of lake specifically 

excludes “a lake or pond that has a surface area of less than 5 acres.”  MCL 324.30101(i). 
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67.)  The application stated the surface water acreage on the Property “has grown since pumping 

ceased in October 2023.”  (Compl. ¶ 65.)  “Ann Arbor Township claimed the discharge was in 

violation of the Conditional Use Permit and required that pumping be discontinued immediately.  

As a result, Pond 3 has grown larger than five acres very quickly after pumping ceased.”  (Id.)  

Plaintiffs claim Defendants should be liable for the inadvertent accumulation of water.  Those 

alleged harms cannot form the basis of liability against Defendants. 

2. Plaintiffs Cannot Shift the Consequences of Their Own Inaction 

Michigan places the burden on affected third parties to protect their interests through proper 

procedural channels.  Instructive is Sharma’s emphasis on timing, notice, and the plaintiff’s failure 

to act.  The court explained, “It was incumbent upon plaintiff to defend against the garnishment or 

contest the order that required defendant to relinquish the funds.”  Sharma, 2004 WL 2875085, at 

*4.  “Any error is solely attributable to plaintiff and fault cannot be assigned to defendant for 

simply complying with a valid court order.”  Id.  There, “it [was] undisputed that only after the 

issuance of a court order did defendant release the funds,” and that the plaintiff was “apprised by 

defendant, at each step in the process, of the action or position taken by defendant.”  Id. at *3.  By 

failing to take action to dispute the court order, the plaintiff “violated the basic tenet” that a party 

may not disregard a court order based on its own view of legality.  Id. at *3–4. 

The same sequence is alleged here.  Plaintiffs’ claimed injury flows from conditions that 

arose only after the Ann Arbor court entered injunctions and stipulated orders governing 

Defendants’ groundwater pumping, discharge and mining operations.  (Compl. ¶¶ 43–49.)  

Plaintiffs were aware of the Township’s enforcement action and resulting orders, which expressly 

directed Defendants to cease pumping and discharging groundwater.  (Compl. ¶¶ 38–45.)  Yet 

Plaintiffs took no action for years until filing this Complaint.  Plaintiffs cannot shift liability onto 
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Defendants for Plaintiffs’ own failure to act, particularly where Plaintiffs had notice and were fully 

apprised of the events in the Township’s case. 

“It was incumbent upon Plaintiffs” to challenge the Injunction Order directly and not to 

bring a later, separate action against Defendants who complied with it.  Here, Plaintiffs could have 

sought to intervene in the Ann Arbor case, moved to modify or dissolve the Injunction Order, or 

pursued appellate relief.  See Shree, LLC v Lehman & Valentino, PC, unpublished opinion of the 

Court of Appeals, issued December 14, 2004 (Docket No. 249321), 2004 WL 2889879, at *2 (with 

mirror facts to Sharma, supra) (Ex. 6): 

Plaintiff knew of the issuance of the court order and the intent of 
[defendant] to comply with the order, yet it did nothing to contest 
the order in a timely manner.  It was incumbent upon plaintiff to 
defend. . . or contest the order. . .  Even after attempting to intervene 
in the garnishment proceeding, plaintiff merely abandoned its 
efforts by dismissing the action. 

Plaintiffs did none of those things.  Having failed to challenge the operative court orders, Plaintiffs 

may not now recast their objections as independent claims against Defendants for obeying them 

and cannot be heard to complain, years later, of the effects of the order in the Ann Arbor case. 

3. Plaintiffs Seek to Impose Conflicting Standards on Defendants  

Allowing Plaintiffs’ claims to proceed would place Defendants in an untenable position.  

Under Plaintiffs’ theory of liability, Defendants must either comply with court orders and face 

civil liability in this action or avoid civil liability here and face contempt proceedings in the 

Township’s action.  The rule articulated in Kirby exists precisely to avoid this dilemma.  Until 

modified or vacated, the Ann Arbor injunctions must be obeyed, and compliance with them cannot 

give rise to tort, statutory, or equitable liability. 

Because Plaintiffs’ claims seek to impose liability for conduct undertaken in compliance 

with valid court orders, those claims fail as a matter of law and must be dismissed. 
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C. Plaintiffs’ Claims Are an Impermissible Collateral Attack on Another Court. 

Plaintiffs’ Complaint is also barred for an independent and equally dispositive reason: it 

constitutes an impermissible collateral attack on injunctions and orders entered in the Township’s 

enforcement action.  Under the “collateral bar” rule, a litigant may not indirectly attack a prior 

judgment in a later, separate action unless the issuing court lacked jurisdiction over the person or 

subject matter.  In re Ferranti, 504 Mich 1, 22 (2019).  “Instead, the litigant must seek relief by 

reconsideration of the judgment from the issuing court or by direct appeal.”  Id. at 23. 

1. Michigan Courts Prohibit Collateral Attacks on Injunctions 

Court orders, including injunctions, cannot be challenged on their merits through collateral 

proceedings.  See State ex rel Prosecuting Attorney for Ingham County v American Amusement 

Co, Inc, 71 Mich App 130, 133 (1976) (rejecting challenge to injunctions in a later proceeding, 

holding that the defendants were “impermissibly attempting to collaterally attack the injunctions”). 

The rule forecloses Plaintiffs’ claims here.  Plaintiffs seek to impose liability on Defendants 

precisely because Defendants complied with the Ann Arbor court’s orders and because Plaintiffs 

disagree with their effects.  Because Plaintiffs’ theories of liability rest on a finding incompatible 

with Ann Arbor, the Complaint is an impermissible collateral attack. 

Although styled as statutory and common-law claims, Plaintiffs’ allegations target the 

consequences of the Injunction Order and Administrative Stay.  The Injunction Order states 

“Defendants are prohibited from discharging process waste water or groundwater from the NPDES 

discharge pipe. . . or otherwise causing a net loss of groundwater from the site.”  (Compl. ¶ 45; 

Injunction Order, Ex. 1.)  Plaintiffs allege that Defendants’ compliance with the Injunction Order 

contributed to the creation or enlargement of surface water at the site and that this condition gives 

rise to environmental, riparian, and nuisance claims.  (Compl. ¶ 50 (alleging that after the Court’s 

preliminary injunction order Defendants changed their operation); Compl. ¶ 94 (“Defendants’ 
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enlargement of the lake pollutes, impairs, and destroys Michigan’s water.”).)  Those allegations 

necessarily challenge the substance and effect of the Court’s orders.  If Plaintiffs are correct, then 

the relief they seek would require Defendants to act in contempt or would effectively declare the 

court’s orders in the Ann Arbor case wrongful.  Michigan law does not permit a second court, or 

the same court in a different action, to reach that result indirectly. 

2. The Collateral Bar Rule is Regularly Applied in Land Use Cases 

Michigan courts have repeatedly applied the collateral-attack doctrine in land-use and 

zoning disputes.  In Old EPI Building v Meridian Charter Township, the court rejected a 

subsequent lawsuit challenging a consent judgment on the ground that ordinance procedures were 

not followed, holding that such arguments did not challenge subject matter jurisdiction but “were 

challenging the exercise of the court’s jurisdiction” and were therefore “not subject to collateral 

attack.”  Old EPI Bldg v Meridian Charter Twp, unpublished opinion of the Court of Appeals, 

issued April 17, 2008 (Docket No. 276713), 2008 WL 1765249 at *9 (Ex. 7). 

Similarly, in Cuson v Tallmadge Charter Township, nearby property owners attempted to 

collaterally challenge a consent judgment that resolved rezoning litigation.  Cuson v Tallmadge 

Charter Twp, unpublished opinion of the Court of Appeals, issued May 15, 2003 (Docket No. 

234157), 2003 WL 2110847 at *1 (Ex. 8).  The Court of Appeals emphasized that the plaintiffs’ 

failure to intervene in the original case was “most important” and dispositive, concluding that a 

new lawsuit was not a permissible vehicle for challenging the judgment.  Id. at *5 (citing People 

v Ingram, 439 Mich 288, 291; 484 NW2d 241 (1992) (“Collateral attacks, as opposed to direct 

appeals, require consideration of the interest of finality and of administrative consequences.”)).  

“For these reasons collateral attacks on prior judgments are disfavored.”  Id. 

Plaintiffs’ collateral attack is similarly barred here.  Plaintiffs were aware of the 

Township’s enforcement action and the resulting Injunction Order and Administrative Stay.  
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(Compl. ¶¶ 38–49.)  If Plaintiffs believed those years-old orders impaired environmental resources 

or private rights, their remedy was to challenge those orders—not to wait and file a separate lawsuit 

attacking the consequences.  Permitting this action to go forward would invite precisely the 

mischief the collateral bar rule is designed to prevent.  Any nonparty dissatisfied with the outcome 

of an injunction could simply wait and file a new lawsuit against the enjoined party, effectively 

relitigating the court’s orders under different legal theories. 

D. Plaintiffs Fail to State Any Claim Upon Which Relief Can Be Granted. 

Setting aside the dispositive defects discussed above, Plaintiffs’ Complaint independently 

fails because it does not plead legally sufficient claims under any of the asserted theories.  

Michigan law requires more than statutory labels, conclusory assertions, or disagreement with 

regulatory outcomes.  Plaintiffs’ allegations, taken as true, do not state a viable claim under MEPA, 

riparian-rights doctrine, or nuisance law. 

1. Plaintiffs Fail to State a Claim Under MEPA 

MEPA does not create a free-standing cause of action for regulatory noncompliance, nor 

does it permit plaintiffs to bypass administrative processes by repackaging permitting disputes as 

environmental torts.  To state a claim under MEPA, a plaintiff must make “a prima facie showing 

that the conduct of the defendant has polluted, impaired, or destroyed or is likely to pollute, impair, 

or destroy the air, water, or other natural resources.”  MCL 324.1703(1).  Plaintiffs have no such 

allegations.  Merely alleging the absence of a permit or reciting statutory phrases does not suffice.2 

The Michigan Supreme Court rejected a MEPA claim premised on an allegedly improper 

permitting decision, explaining that “an improper administrative decision, standing alone, does not 

 
2 EGLE has now issued the Draft Permit and necessarily found that Defendants’ past and intended future 

mining operation have not and are not expected to result in any harm to the environment.  (Ex. 4.) 
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harm the environment.”  Preserve the Dunes, Inc v Department of Environmental Quality, 471 

Mich 508, 520; 684 NW2d 847 (2004).  “Only wrongful conduct offends MEPA.”  Id.  MEPA 

“provides no private cause of action in circuit court for plaintiffs to challenge the [agency] 

determinations of permit eligibility.” Id. at 519. 

Plaintiffs’ MEPA claim is built on the assertion that Defendants lack required EGLE 

permits to create, enlarge, or dredge a lake. (Compl. ¶¶ 88–89.)  But Preserve the Dunes forecloses 

the notion that permitting status, by itself, establishes environmental harm.  “The focus of MEPA 

is on the defendant’s conduct.”  Preserve the Dunes, 471 Mich at 514.  MEPA is not a vehicle to 

police permitting disputes.  Plaintiffs repeatedly conflate alleged regulatory violations with an 

actual environmental injury, but MEPA requires factual allegations of actual or likely pollution, 

impairment, or destruction.  Absence of a permit is not sufficient. 

Plaintiffs’ allegations underscore that the subject matter of their dispute should be resolved 

within EGLE’s regulatory and technical expertise.  Plaintiffs’ MEPA allegations focus on the 

status of pending permit applications and administrative review and amount to a second collateral 

attack on those proceedings.  (Compl. ¶¶ 61–89.)  As discussed above, Plaintiffs cannot be 

permitted to attack other outside actions in this Complaint.  MEPA does not exist to allow plaintiffs 

to short-circuit the administrative process.  When plaintiffs disagree with permitting decisions or 

the pace or outcome of permitting review, their remedy lies in intervention or administrative 

appeal, not in a collateral MEPA action filed months or years later.  See Preserve the Dunes, 471 

Mich at 520; MCL 324.1705(1).  “If administrative, licensing, or other proceedings are required 

or available to determine the legality of the defendant's conduct, the court may direct the parties 

to seek relief in such proceedings.”  MCL 324.1704.  This Court is not the proper place for 

Plaintiffs to address EGLE permitting processes or decisions. 
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Separate from the permit issue, in evaluating a claim under MEPA, a “trial court must 

conduct a dual inquiry to determine if a prima facie showing of pollution, impairment, or 

destruction of a natural resource has been made: (1) whether a natural resource is involved, and 

(2) whether the impact of the activity on the environment rises to the level of impairment to justify 

the trial court's intervention.”  Rush v Sterner, 143 Mich App 672, 679; 373 NW2d 183 (1985) 

(citations omitted). 

[T]he trial court should evaluate the environmental situation before 
the proposed action and compare it with the probable condition of 
the environment after.  Among the factors to be considered are: (1) 
whether the natural resource involved is rare, unique, endangered, 
or has historical significance, (2) whether the resource is easily 
replaceable (for example, by replanting trees or restocking fish), (3) 
whether the proposed action will have any significant consequential 
effect on other natural resources (for example, whether wildlife will 
be lost if its habitat is impaired or destroyed), and (4) whether the 
direct or consequential impact on animals or vegetation will affect a 
critical number, considering the nature and location of the wildlife 
affected. Finally, esthetic considerations by themselves do not 
constitute significant environmental impact. 

Id.  In Rush, impoundment of a creek with a dam that would slow the speed of the creek, 

raise its temperature, increase sedimentation, shift biodiversity away from trout and towards 

warmer water fish, convert the flood plain into a permanent swamp, and generally have effects on 

the stream, trees, and other vegetation for a 20-mile stretch, was insufficient to show a prima facie 

MEPA claim.  Id. at 680.  Plaintiffs do not allege any factual details, let alone allegations that 

could exceed the facts that failed in Rush.  This point is compounded now that EGLE has 

determined that there has been no environmental harm and that future operations are not likely to 

result in harm in granting the Draft Permit.  (Ex. 4.) 

Plaintiffs do not make out a prima facie case.  They include only generalized and 

conclusory assertions that Defendants’ operations are “likely to materially diminish, reduce, and 

adversely impact” groundwater and connected surface waters.  (See, e.g., Compl. ¶ 102.)  Even 
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assuming groundwater in a man-made mine is a sufficient natural resource to state a claim—it is 

not—Plaintiffs do not allege any wrongful activity on the environment by Defendants or any 

adverse impacts.  Plaintiffs do not allege any facts describing how groundwater quality has 

changed, how Plaintiffs’ wells have been impaired, or how natural resources have been polluted.  

Plaintiffs do not allege adverse impacts to wildlife, vegetation, or non-renewable resources.  And 

clearly Plaintiffs do not allege a reduction or diminishment of water resources, rather they say 

Defendants are expanding the water!  Plaintiffs fail to state a MEPA claim as a matter of law. 

2. Plaintiffs Fail to State a Claim for Violation of Riparian Rights 

Plaintiffs’ riparian-rights claim fails for the most basic failure to plead it.  Riparian rights 

are “special rights to make use of water in a waterway adjoining the owner’s property,” including 

the right to reasonable use of the water, to construct and maintain a dock, and to use the water 

surface for recreational purposes.  Holton v Ward, 303 Mich App 718, 725–26; 847 NW2d 1 

(2014).  A riparian-rights claim requires factual allegations showing unreasonable interference 

with those specific rights. 

Plaintiffs allege, in conclusory fashion, that Defendants’ mining operations “interfere with 

and violate” their riparian rights in Massey Lake.  (Compl. ¶¶ 115-117, 120.)  What Plaintiffs do 

not allege is any factual interference with boating, fishing, canoeing, shoreline access, or any other 

recognized riparian use.  There are no allegations that Plaintiffs cannot access the lake, use the 

lake for recreation, construct or maintain docks, or otherwise exercise riparian ownership rights.  

In short, there are no allegations whatsoever as to what rights Defendants are affecting or how 

Defendants are interfering with them.  Absent such allegations, Plaintiffs’ riparian-rights claim 

amounts to nothing more than a disagreement with Defendants’ land use.  Riparian rights protect 

use and enjoyment of a waterbody, not general objections to nearby activity—particularly activity 

that has been going on for decades.  Plaintiffs’ failure to plead any concrete interference with their 
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riparian uses is fatal to this claim.  See A & C Engineering Co v Atherholt, 355 Mich 677, 683; 95 

NW2d 871 (1959) (“the plaintiff must allege all of the necessary facts upon which he bases his 

cause of action.  Failure to state those facts, or others from which they might reasonably be 

inferred, is failure to state a cause of action.”). 

3. Plaintiffs Fail to State a Claim for Private Nuisance 

Plaintiffs’ private-nuisance claim fails because they do not allege facts establishing a 

“significant harm” or “unreasonable interference” with the use and enjoyment of their properties. 

For a private nuisance claim, Plaintiffs must allege: (1) an invasion of property interests; (2) 

resulting in significant harm; (3) caused by Defendants’ conduct; and (4) that the invasion was 

either intentional and unreasonable or otherwise actionable as negligence.  Capitol Properties 

Group, LLC v 1247 Center Street, LLC, 283 Mich App 422, 428–32; 770 NW2d 105 (2009). 

Plaintiffs allege that Defendants’ operations cause noise, vibration, dust, and truck traffic.  

(Compl. ¶¶ 104–106.)  However, Defendants’ mining operation, along with the effects of 

vibrations, dust, and truck traffic, are permitted and have been specifically authorized under 

Defendants’ CUP that governs the Property granted by Ann Arbor Township.  (Ex. 9.)  This alone 

is reason to disregard Plaintiffs’ nuisance claims. See Capitol Props Group, 283 Mich App at 437 

(rejecting nuisance claims for noise from a nightclub, where the ordinance included specific 

provisions for increased noise in public entertainment areas).  Alleged nuisance conditions must 

be assessed in light of the character of the area, the permitted use of the property, and the 

reasonable expectations of neighboring landowners.  See Id. at 433.  Like loud noise in a nightclub, 

dust and traffic near a legally permitted mine should be an expectation, not a basis for a nuisance 

claim.  Defendants’ actions have long since been considered and approved by the planning 

commission and the Township; Plaintiffs do not allege facts showing that these conditions rise 

above the level of ordinary, incidental impacts associated with lawful industrial or mining activity. 
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In Adkins v Thomas Solvent Co, the Michigan Supreme Court rejected nuisance claims 

premised on alleged regulatory violations and contamination concerns, emphasizing that “the fact 

that violations of the law may have occurred on the property does not make the conduct of the 

business a nuisance in fact.” 440 Mich 293, 314; 487 NW2d 715 (1992).  “Only a substantial 

interference with the use and enjoyment of property” is actionable.  Id. at 312.  Plaintiffs make the 

same arguments that failed in Adkins.  Plaintiffs repeatedly label Defendants’ operations 

“unlawful” based on the EGLE permitting and then treat the labels as substitutes for the required 

showing of substantial and unreasonable interference.  (Compl. ¶¶ 104, 122, 125.)  However, 

whether Defendants have a permit from EGLE is not dispositive of Plaintiffs’ nuisance claims, 

and moreover, as previously discussed, Defendants do now have the Draft Permit. 

Plaintiffs do not allege that their homes are uninhabitable, that property values have been 

destroyed, or that daily life has been materially disrupted.  They allege noise, dust, and truck 

traffic—conditions that, without more, do not establish a private nuisance, particularly where the 

activity complained of occurs in a location historically used for mining and industrial purposes.  

Plaintiffs’ private nuisance claim therefore fails as a matter of law. 

4. Plaintiffs Fail to State a Claim for Public Nuisance 

Plaintiffs’ public-nuisance claim suffers from the same defects as their private claim. 

A public nuisance is an “unreasonable interference with a common right enjoyed by the 

general public.”  Capitol Properties Group, 283 Mich App at 427 (quoting Cloverleaf Car Co v 

Phillips Petroleum Co, 213 Mich App 186, 190; 540 NW2d 297 (1995)). 

The term “unreasonable interference” includes conduct that (1) 
significantly interferes with the public’s health, safety, peace, 
comfort, or convenience, (2) is proscribed by law, or (3) is known 
or should have been known by the actor to be of a continuing nature 
that produces a permanent or long-lasting, significant effect on these 
rights.  A private citizen may file an action for a public nuisance 
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against an actor where the individual can show he suffered a type of 
harm different from that of the general public.  Id. at 427–428. 

Plaintiffs allege that Defendants’ mining activities harm the public’s interest in air, water, 

and natural resources.  (Compl. ¶ 125.)  But these allegations merely restate MEPA-style concerns 

and do not identify any special injury distinct from generalized environmental interests shared by 

the public at large.  Plaintiffs’ attempt to transform broad environmental policy concerns into a 

public-nuisance claim improperly collapses MEPA into nuisance law.  Without factual allegations 

of a significant, long-lasting interference with public health, safety, or convenience and a distinct 

injury to Plaintiffs, this claim cannot proceed. 

5. Plaintiffs’ Request for Declaratory and Injunctive Relief Also Fails 

Finally, Plaintiffs’ count for declaratory and injunctive relief fails because it is entirely 

derivative of the defective substantive counts and it cannot stand on its own.  Declaratory and 

injunctive remedies do not exist in the abstract; they require a viable underlying cause of action.  

See Tenneco Inc v Amerisure Mut Ins Co, 281 Mich App 429, 455; 761 NW2d 846 (2008) (“Claims 

for declaratory relief must necessarily be based on an underlying substantive claim to satisfy the 

requirement that an ‘actual controversy’ exist.”).  Because Plaintiffs’ other claims all fail, there is 

no legal basis for declaratory or injunctive relief. 

V. CONCLUSION 

For these reasons, Defendants respectfully request that the Court dismiss Plaintiffs’ 

Complaint in its entirety with prejudice. 

Dated:  January 20, 2026 Respectfully submitted, 
HONIGMAN LLP 
 
By: /s/ Andrew W. Clark             / 
Andrew W. Clark (P79165)            aclark@honigman.com 
Brian R. Hamilton (P88135)     bhamilton@honigman.com 
660 Woodward Ave. Ste. 2290, Detroit, MI 48226 
(313) 465-7000 
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CERTIFICATE OF SERVICE 

I hereby certify that on January 20, 2026, I electronically filed the foregoing paper(s) with 

the Clerk of the Court using the electronic filing system, which will provide electronic notice to 

all counsel of record. 

 By: /s/ Andrew W. Clark                                       / 
      Andrew W. Clark (P79165) 
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STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF WASHTENAW 

ANN ARBOR CHARTER TOWNSHIP, 
a Michigan municipal corporation, 

Plaintiff, 
vs. 

WSG PROPERTIES LLC, a Michigan limited liability 
company, AMC-WSG LLC, a Michigan limited 
liability company, AMC-MID MICHIGAN 
MATERIALS LLC, a Michigan limited liability 
company, 

Defendants. /

Case No. 23-001234-CE 
Hon. Timothy P. Connors 

Nathan D. Dupes (P75454) 
Sarah J. Gabis (P67722) 
Sinéad G. Redmond (P85718) 
BODMAN PLC 
6th Floor at Ford Field 
1901 St. Antoine St. 
Detroit, MI 48226 
(313) 259-7777 
ndupes@bodmanlaw.com 
sgabis@bodmanlaw.com 
sredmond@bodmanlaw.com 
Attorneys for Plaintiff 

Michael P. Hindelang (P62900) 
Andrew W. Clark (P79165) 
Jalen R. Farmer (P86859) 
Honigman LLP 
2290 First National Building 
660 Woodward Avenue 
Detroit, MI 48226-3506 
313.465.7282 
mhindelang@honigman.com 
aclark@hoingman.com 
jfarmer@honigman.com 
Attorneys for Defendants 

/

STIPULATED CLARIFICATION TO ORDER GRANTING PRELIMINARY 
INJUNCTION 

At a session of said Court, held in the City of Ann 
Arbor, County of Washtenaw, State of Michigan 

On October __, 2023 

PRESENT:  ______________ 
CIRCUIT COURT JUDGE 
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This matter comes before the Court upon the stipulation of the parties (as to form only) 

after they have conferred about the scope of the Court’s October 10, 2023 Order Granting 

Preliminary Injunction in response to Plaintiff Ann Arbor Charter Township’s (the “Township”) 

Motion for Temporary Restraining Order and Preliminary Injunction (the “Motion”) and the Court 

having previously found that: 

A. Injunctive relief is appropriate to abate a nuisance per se. 

B. The Township will be irreparably injured unless an order is granted enjoining 

Defendants’ mining operation from violating the CUP, Township Zoning 

Ordinances, and the Development Agreement; 

C. The Township is likely to prevail on the merits of its claims; 

D. An order enjoining Defendants’ mining operation from violating the CUP, 

Township Zoning Ordinances, and the Development Agreement will not 

unjustly injure Defendants. 

E. The public interest will be served by enjoining Defendants’ mining operation 

from violating the CUP, Township Zoning Ordinances, and the Development 

Agreement. 

NOW, THEREFORE, IT IS HEREBY ORDERED that the Township’s Motion is 

granted.

IT IS FURTHER ORDERED that:
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1. The Court’s October 10, 2023 Order Granting Preliminary Injunction is 

vacated effective immediately and replaced with this clarified Order, except 

that the findings supporting the Court’s October 10, 2023 Order, which are 

restated above, remain undisturbed.  

2. Defendants, and those acting as agents or in concert with Defendants, are 

immediately enjoined from operating their mining operation, except in full 

compliance with (a) the Conditional Use Permit authorized by the Township’s 

Board of Trustees on July 20, 2020 (“CUP”), (b) the Township Zoning 

Ordinances, and (c) the Development Agreement between the Township and 

Defendant AMC-WSG, LLC (“Development Agreement”). Without 

modifying or limiting the generality of the foregoing, (a) Defendants are 

prohibited from discharging process waste water or groundwater from the 

NPDES discharge pipe, as indicated on Exhibit A hereto, or otherwise causing 

a net loss of groundwater from the site; (b) Defendants shall not use a 

dewatering process in order to access sand or gravel; (c) if Defendants mine, 

they shall do so without operating their wash plant, until such time as they are 

unable to mine further without operating the wash plant, currently estimated 

to be 2-3 weeks from the date of this Order (“Stage 1”); (d) After Stage 1, 

Defendants may resume operation of the wash plant by withdrawing water 

solely from Pond 2, as indicated on Exhibit A, until such time as they are 

unable to further operate the wash plant by withdrawing water solely from 

Pond 2, currently estimated to be 1 week from the end of Stage 1 (“Stage 2”); 

(e) After Stage 2, only as necessary for operation of the wash plant, 
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Defendants may operate the wash plant using Pond 1 to replenish Pond 2, but 

may only withdraw the minimum amount from Pond 1 necessary to operate 

the wash plant (“Stage 3”), subject to Paragraph 4, below; (f) Defendants shall 

notify the Township’s counsel prior to changing from one Stage to another, as 

described in this paragraph. 

3. Defendants shall provide the Township daily measurements of the surface 

elevation of Pond 1, as indicated on Exhibit A, for the purpose of 

demonstrating recovery of the aquifer and water table. For the same purpose, 

subject to obtaining access, Defendants also shall regularly test (or pay for the 

cost of testing) the surface elevation of a reasonable number of off-site water 

features (e.g., residential wells) suggested by the Township.   

4. Defendants shall cease operating under Stage 3, as described in Paragraph 2, 

above, if doing so adversely impacts the recovery of the aquifer and water 

table. 

5. Once Defendants have demonstrated to the Township that the aquifer and 

water table have recovered to the natural levels existing prior to Defendants’ 

dewatering operations, Defendants may notify the Township that they wish to 

operate a “closed loop” system without following the staging process under 

Paragraph 2, above. The Township shall review Defendants’ proposed “closed 

loop” system to ensure it complies with the CUP, Township Zoning 

Ordinances, the Development Agreement, and this Order. If the Township 

approves, Defendants may operate such “closed loop” system, provided they 
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continue to fully comply with the remaining provisions of this Order.  If there 

is a dispute between the parties under this paragraph, either party may submit 

the dispute to the Court for resolution.  

6.6. The Township may immediately enter the Vella Pit to ensure operations are 

being performed in compliance with this Order.  If operations are not being 

performed as set forth herein, the Township may tag and padlock the Vella Pit 

against entry by any person or entity. 

7.7. This Court has considered the requirements of MCR 3.310(D) and has 

determined that security is not required for entry of this Order. 

This is not a final order and does not resolve the last pending claim or otherwise close the 

case. 

IT IS SO ORDERED

Dated:  October ____, 2023. 

__________________________________________ 
Honorable Timothy P. Connors 
Washtenaw County Circuit Court Judge 

Stipulated as to form only by: 

/s/ Nathan D. Dupes (P75454) (with consent) 
BODMAN PLC 
Attorneys for Plaintiff

/s/ Andrew W. Clark (P79165) 
HONIGMAN LLP 
Attorneys for Defendants 
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STATE OF MICHIGAN 
IN THE CIRCUIT COURT FOR THE COUNTY OF WASHTENAW 

ANN ARBOR CHARTER TOWNSHIP,  
a Michigan municipal corporation, 

Plaintiff, 

v.  

WSG PROPERTIES, LLC, a Michigan 
limited liability company, AMC-WSG, LLC, 
a Michigan limited liability company, AMC-
MID MICHIGAN MATERIALS LLC, a 
Michigan limited liability company, 

Defendants. 

Case No. 23-001234-CE 
Hon. Tracy E. Van den Bergh 

BODMAN PLC 
By: Nathan D. Dupes (P75454) 

Sarah J. Gabis (P67722) 
Sinéad G. Redmond (P85718) 

6th Floor at Ford Field 
1901 St. Antoine St. 
Detroit, Michigan 48226 
(313) 259-7777 
ndupes@bodmanlaw.com 
sgabis@bodmanlaw.com 
sredmond@bodmanlaw.com 
Attorneys for Plaintiff 

HONIGMAN LLP  
By:    Michael P. Hindelang (P62900)  
          Andrew W. Clark (P79165)  
          Jalen R. Farmer (P86859)  
2290 First National Building  
660 Woodward Avenue  
Detroit, Michigan 48226-3506  
(313) 465-7282  
mhindelang@honigman.com 
aclark@honigman.com 
jfarmer@honigman.com  
Attorneys for Defendant

ORDER EXTENDING ADMINISTRATIVE STAY  

At a session of said Court, held in the  
City of Ann Arbor, County of Washtenaw, State of Michigan 

On _____________________ 

PRESENT:  Tracy E. Van den Bergh 

This matter comes before the Court upon the stipulation of the parties to extend the 

administrative stay so the parties may continue settlement discussions. Per the parties’ stipulation, 
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IT IS HEREBY ORDERED that the current administrative stay is extended until March 6, 

2026. If any party wishes to end the stay prior to its expiration, it may do so by providing 3 days’ 

written notice to the other parties, after which the party wishing to end the stay may submit an 

order to the Court lifting the stay.  

IT IS FURTHER ORDERED that Defendants shall answer or otherwise respond to the 

Complaint within 7 days after the end of the stay. 

IT IS FURTHER ORDERED that, while the administrative stay remains in place, 

Defendants may engage in mining activities in accordance with the Conditional Use Permit 

authorized by the Township’s Board of Trustees on July 20, 2020 (“CUP”) and the Court’s 

Stipulated Clarification to Order Granting Preliminary Injunction, entered October 20, 2023 

(“Injunction Order”), notwithstanding the term of the CUP.  For purposes of clarity, nothing herein 

shall impact the Injunction Order, which remains binding and enforceable.  

IT IS FURTHER ORDERED that the January 14, 2026 status conference is adjourned, and 

counsel for the parties shall appear for a Zoom Status Conference on March 18, 2026 at 12:00 p.m. 

This is not a final order and does not resolve the last pending claim or otherwise close the 

case.  

IT IS SO ORDERED. 

Dated: ____________________ 

Approved as to Form and Content: 

/s/ Nathan Dupes (w/ permission) 
Nathan D. Dupes (P75454) 
Attorney for Plaintiff 
ndupes@bodmanlaw.com

_____________________________ 
Tracy E. Van den Bergh  
Washtenaw Court Circuit Court Judge  

/s/ Andrew Clark
Andrew W. Clark (P79165) 
Attorney for Defendants 
aclark@honigman.com
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STATE OF MICHIGAN 
IN THE CIRCUIT COURT FOR THE COUNTY OF WASHTENAW 

ANN ARBOR CHARTER TOWNSHIP,  
a Michigan municipal corporation, 

Plaintiff, 

v.  

WSG PROPERTIES, LLC, a Michigan 
limited liability company, AMC-WSG, LLC, 
a Michigan limited liability company, AMC-
MID MICHIGAN MATERIALS LLC, a 
Michigan limited liability company, 

Defendants. 

Case No. 23-001234-CE 
Hon. Timothy P. Connors 

BODMAN PLC 
By: Nathan D. Dupes (P75454) 

Sarah J. Gabis (P67722) 
Sinéad G. Redmond (P85718) 

6th Floor at Ford Field 
1901 St. Antoine St. 
Detroit, Michigan 48226 
(313) 259-7777 
ndupes@bodmanlaw.com 
sgabis@bodmanlaw.com 
sredmond@bodmanlaw.com 
Attorneys for Plaintiff 

HONIGMAN LLP  
By:  Michael P. Hindelang (P62900)  

Andrew W. Clark (P79165)  
Jalen R. Farmer (P86859)  

2290 First National Building  
660 Woodward Avenue  
Detroit, Michigan 48226-3506  
(313) 465-7282  
mhindelang@honigman.com 
aclark@honigman.com 
jfarmer@honigman.com  
Attorneys for Defendants

STIPULATED ORDER REGARDING TEMPORARY DREDGING OPERATIONS 

At a session of said Court, held in the  
City of Ann Arbor, County of Washtenaw, State of Michigan 

On _____________________ 

PRESENT:  Hon. Timothy P. Connors 

This matter comes before the Court upon the stipulation of the parties to (1) implement a 

trial period during which Defendants may engage in dredging operations as specifically described 

below (the “Dredging Trial Period”), (2) partially reimburse Plaintiff for attorney fees, and (3) 
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extend the administrative stay so the parties may continue settlement discussions. Per the 

stipulation of the parties:  

IT IS ORDERED that, for settlement purposes only, Defendants may conduct on a 

temporary basis a dragline dredging operation in Pond 1, as defined in the Court’s October 20, 

2023 Stipulated Clarification to Order Granting Preliminary Injunction (“Preliminary Injunction”), 

using a Skagit 747 dredge. The Dredging Trial Period will begin on or about August 1, 2024 and 

conclude on or about September 14, 2024, at which point Defendants shall remove the dredging 

equipment from their property. The parties recognize and agree that the exact start date for 

commencement of dragline dredging is subject to weather and equipment availability, and could 

be up to fifteen (15) days earlier or later than the August 1, 2024 start date specified in this Order.  

If Defendants request to modify the start date by up to fifteen days before or after August 1, 2024, 

the parties agree to submit an amended order confirming such modified start date and 

corresponding end date, 45 days after the modified start date.  The parties further agree that neither 

this Order nor the Dredging Trial Period creates any right for Defendants to continue dredging 

after expiration of the Dredging Trial Period. The parties further agree that this Order is without 

prejudice to: (i) Plaintiff’s rights and authority to review and approve or deny a more permanent 

change in site operations  and to review and approve or deny any future applications for a renewed 

or new conditional use permit under Plaintiff’s ordinances; or (ii) Defendants’ rights, if any, to 

make modifications to site operations as allowed by the current CUP.   

IT IS FURTHER ORDERED that Defendants shall install two sound meters on their 

property prior to start of the Dredging Trial Period. One meter shall be installed near the southern 

boundary of Defendants’ property in the vicinity of the neighboring single family home, and the 

other near the northern boundary, adjacent to Joy Road. Defendants shall use the meters to 
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continuously measure the decibel levels from their operations during all hours of operation for 7 

days prior to and for the full duration of the Dredging Trial Period. Defendants shall provide 

Plaintiff with decibel level measurements from both sound meters on a daily basis.   

IT IS FURTHER ORDERED that Defendants shall pay Plaintiff  the amount of $25,000.00 

as a partial reimbursement of attorney fees. Said payment shall not operate as a release or 

satisfaction of any of Plaintiff’s claims, except as to the specific amount paid. 

IT IS FURTHER ORDERED that the current administrative stay is extended until October 

31, 2024. If any party wishes to end the stay prior to its expiration, it may do so by providing 3 

days’ written notice to the other parties, after which the party wishing to end the stay may submit 

an order to the Court lifting the stay. Defendants shall answer or otherwise respond to the 

Complaint within 7 days after the end of the stay. 

IT IS FURTHER ORDERED that, except as expressly modified by this Order, the 

Preliminary Injunction remains binding and enforceable and Defendants shall continue to comply 

with the terms and conditions of the CUP, Development Agreement (both as defined in the 

Preliminary Injunction), and Plaintiff’s Zoning Ordinances. 

This is not a final order and does not resolve the last pending claim or otherwise close the 

case.  

IT IS SO ORDERED.  

Dated: ____________________ _____________________________ 
Honorable Timothy P. Connors 
Washtenaw Court Circuit Court Judge 

Approved as to Form and Content: 

/s/ Nathan D. Dupes  
Nathan D. Dupes (P75454) 
Attorney for Plaintiff 
ndupes@bodmanlaw.com

/s/ Andrew W. Clark with consent  
Andrew W. Clark (P79165) 
Attorney for Defendants 
aclark@honigman.com
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STATE OF MICHIGAN 
IN THE CIRCUIT COURT FOR THE COUNTY OF WASHTENAW 

ANN ARBOR CHARTER TOWNSHIP,  
a Michigan municipal corporation, 

Plaintiff, 

v.  

WSG PROPERTIES, LLC, a Michigan 
limited liability company, AMC-WSG, LLC, 
a Michigan limited liability company, AMC-
MID MICHIGAN MATERIALS LLC, a 
Michigan limited liability company, 

Defendants. 

Case No. 23-001234-CE
Hon. Timothy P. Connors

BODMAN PLC 
By: Nathan D. Dupes (P75454) 

Sarah J. Gabis (P67722) 
Sinéad G. Redmond (P85718) 

6th Floor at Ford Field 
1901 St. Antoine St. 
Detroit, Michigan 48226 
(313) 259-7777 
ndupes@bodmanlaw.com 
sgabis@bodmanlaw.com 
sredmond@bodmanlaw.com 
Attorneys for Plaintiff 

HONIGMAN LLP  
By:  Michael P. Hindelang (P62900)  

Andrew W. Clark (P79165)  
Jalen R. Farmer (P86859)  

2290 First National Building  
660 Woodward Avenue  
Detroit, Michigan 48226-3506  
(313) 465-7282  
mhindelang@honigman.com 
aclark@honigman.com 
jfarmer@honigman.com  
Attorneys for Defendants

STIPULATED ORDER EXTENDING DATES OF TEMPORARY DREDGING 
OPERATIONS 

At a session of said Court, held in the  
City of Ann Arbor, County of Washtenaw, State of Michigan 

On _____________________ 

PRESENT:  Hon. Timothy P. Connors 

On July 3, 2024, the Court entered a Stipulated Order Regarding Temporary Dredging 

allowing Defendants to engage in dredging during a trial period (“Dredging Order”). On August 

5, 2024, the Court entered a Stipulated Order Setting Dates of Temporary Dredging Operations, 



2
4862 4704 5097_1

which provided that the Dredging Trial Period (as defined in the Dredging Order) would 

commence on August 5, 2024 and end on September 19, 2024. The parties now wish to extend the 

Dredging Trial Period until October 15, 2024 and provide for the collection of additional sound 

data. Per the stipulation of the parties:

IT IS ORDERED that the Dredging Trial Period (as defined in the Dredging Order) shall 

end on October 15, 2024. 

IT IS FURTHER ORDERED that, after the Dredging Trial Period ends, Defendants shall 

perform additional sound monitoring using the equipment described in the Dredging Order for at 

least two weeks of normal operations using standard excavators, and provide the data from same 

to Plaintiff on a daily basis in the same report format that Defendants are using at the time of 

submission of this Order.

IT IS FURTHER ORDERED that, except as expressly modified by this Order, the 

Dredging Order remains in full force and effect. 

This is not a final order and does not resolve the last pending claim or otherwise close the 

case. 

IT IS SO ORDERED. 

Dated: ____________________ _____________________________
Honorable Timothy P. Connors

Circuit Court Judge
Approved as toto form and content:

/s/Nathan D. Dupes
Nathan D. Dupes (P75454)
Attorney for Plaintiff
ndupes@bodmanlaw.com

/s/Andrew W. Clark (with consent )
Andrew W. Clark (P79165)
Attorney for Defendants
aclark@honigman.com
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MICHIGAN DEPARTMENT OF ENVIRONMENT, GREAT LAKES, AND ENERGY
WATER RESOURCES DIVISION

PERMIT

Issued To:

AMC-WSG LLC
Attn: Rob Wilson
1955 East Lakeville Road
Oxford, Michigan 48371

Permit No: WRP047682 v.1
Submission No.: HPB-72AQ-79WYR
Site Name: AMC-WSG, LLC - Vella Pit
Issued: DRAFT
Revised:
Expires: DRAFT

This permit is being issued by the Michigan Department of Environment, Great Lakes, and 
Energy (EGLE), Water Resources Division, under the provisions of the Natural Resources and 
Environmental Protection Act, 1994 PA 451, as amended (NREPA); specifically:

Part 301, Inland Lakes and Streams Part 323, Shorelands Protection and Management

Part 303, Wetlands Protection Part 325, Great Lakes Submerged Lands

Part 315, Dam Safety Part 353, Sand Dunes Protection and Management

Part 31, Water Resources Protection (Floodplain Regulatory Authority)

EGLE certifies that the activities authorized under this permit are in compliance with the State 
Coastal Zone Management Program and certifies without conditions under the Federal Clean 
Water Act, Section 401 that the discharge from the activities authorized under this permit will 
comply with Michigan’s water quality requirements in Part 31, Water Resources Protection, of 
the NREPA and associated administrative rules, where applicable.

Permission is hereby granted, based on permittee assurance of adherence to State of 
Michigan requirements and permit conditions, to:

Authorized Activity:

Excavate approximately 7,300,000 cubic yards of material from below the water table to create a 
lake for the purpose of sand and gravel mining.  The lake shall be approximately 60 acres in size 
upon project completion.  The depth of the lake shall be approximately 50 feet deep upon 
completion.  All excavation shall be done in the “wet” with no dewatering or pumping of 
groundwater/surface water.  No surface water outlet from the lake shall be utilized.

All work shall be completed in accordance with the approved plans and the specifications of this 
permit.
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Waterbody Affected: Lake Creation
Property Location: Washtenaw County, Ann Arbor Township, T02S, R06E, Section 01 

Property Tax No. I -09-01-200-002

Authority granted by this permit is subject to the following limitations:
A. Initiation of any work on the permitted project confirms the permittee's acceptance and agreement 

to comply with all terms and conditions of this permit.
B. The permittee, in exercising the authority granted by this permit, shall not cause unlawful pollution 

as defined by Part 31 of the NREPA.
C. This permit shall be kept at the site of the work and available for inspection at all times during the 

duration of the project or until its date of expiration.
D. All work shall be completed in accordance with the approved plans and specifications submitted 

with the application and/or plans and specifications attached to this permit.
E. No attempt shall be made by the permittee to forbid the full and free use by the public of public 

waters at or adjacent to the structure or work approved.
F. It is made a requirement of this permit that the permittee give notice to public utilities in 

accordance with 2013 PA 174 (Act 174) and comply with each of the requirements of Act 174.
G. This permit does not convey property rights in either real estate or material, nor does it authorize 

any injury to private property or invasion of public or private rights, nor does it waive the necessity 
of seeking federal assent, all local permits, or complying with other state statutes.

H. This permit does not prejudice or limit the right of a riparian owner or other person to institute 
proceedings in any circuit court of this state when necessary to protect his rights.

I. Permittee shall notify EGLE within one week after the completion of the activity authorized by this 
permit by completing and forwarding the attached preaddressed postcard to the office addressed 
thereon.

J. This permit shall not be assigned or transferred without the written approval of EGLE.
K. Failure to comply with conditions of this permit may subject the permittee to revocation of permit 

and criminal and/or civil action as cited by the specific state act, federal act, and/or rule under 
which this permit is granted.

L. All dredged or excavated materials shall be disposed of in an upland site (outside of floodplains, 
unless exempt under Part 31 of the NREPA, and wetlands).

M. In issuing this permit, EGLE has relied on the information and data that the permittee has provided 
in connection with the submitted application for permit.  If, subsequent to the issuance of a permit, 
such information and data prove to be false, incomplete, or inaccurate, EGLE may modify, revoke, 
or suspend the permit, in whole or in part, in accordance with the new information.

N. The permittee shall indemnify and hold harmless the State of Michigan and its departments, 
agencies, officials, employees, agents, and representatives for any and all claims or causes of 
action arising from acts or omissions of the permittee, or employees, agents, or representative of 
the permittee, undertaken in connection with this permit.  The permittee's obligation to indemnify 
the State of Michigan applies only if the state: (1) provides the permittee or its designated 
representative written notice of the claim or cause of action within 30 days after it is received by 
the state, and (2) consents to the permittee's participation in the proceeding on the claim or cause 
of action.  It does not apply to contested case proceedings under the Administrative Procedures 
Act, 1969 PA 306, as amended, challenging the permit.  This permit shall not be construed as an 
indemnity by the State of Michigan for the benefit of the permittee or any other person.
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O. Noncompliance with these terms and conditions and/or the initiation of other regulated activities 
not specifically authorized shall be cause for the modification, suspension, or revocation of this 
permit, in whole or in part.  Further, EGLE may initiate criminal and/or civil proceedings as may be 
deemed necessary to correct project deficiencies, protect natural resource values, and secure 
compliance with statutes.

P. If any change or deviation from the permitted activity becomes necessary, the permittee shall 
request, in writing, a revision of the permitted activity from EGLE.  Such revision request shall 
include complete documentation supporting the modification and revised plans detailing the 
proposed modification.  Proposed modifications must be approved, in writing, by EGLE prior to 
being implemented.

Q. This permit may be transferred to another person upon written approval of EGLE.  The permittee 
must submit a written request to EGLE to transfer the permit to the new owner.  The new owner 
must also submit a written request to EGLE to accept transfer.  The new owner must agree, in 
writing, to accept all conditions of the permit.  A single letter signed by both parties that includes 
all the above information may be provided to EGLE.  EGLE will review the request and, if 
approved, will provide written notification to the new owner.

R. Prior to initiating permitted construction, the permittee is required to provide a copy of the permit to 
the contractor(s) for review.  The property owner, contractor(s), and any agent involved in 
exercising the permit are held responsible to ensure that the project is constructed in accordance 
with all drawings and specifications.  The contractor is required to provide a copy of the permit to 
all subcontractors doing work authorized by the permit.

S. Construction must be undertaken and completed during the dry period of the wetland.  If the area 
does not dry out, construction shall be done on equipment mats to prevent compaction of the soil.

T. Authority granted by this permit does not waive permit requirements under Part 91, Soil Erosion 
and Sedimentation Control, of the NREPA, or the need to acquire applicable permits from the 
County Enforcing Agent (CEA).

U. Authority granted by this permit does not waive permit requirements under the authority of Part 
305, Natural Rivers, of the NREPA.  A Natural Rivers Zoning Permit may be required for 
construction, land alteration, streambank stabilization, or vegetation removal along or near a 
natural river.

V. The permittee is cautioned that grade changes resulting in increased runoff onto adjacent property 
is subject to civil damage litigation.

W. Unless specifically stated in this permit, construction pads, haul roads, temporary structures, or 
other structural appurtenances to be placed in a wetland or on bottomland of the water body are 
not authorized and shall not be constructed unless authorized by a separate permit or permit 
revision granted in accordance with the applicable law.

X. For projects with potential impacts to fish spawning or migration, no work shall occur within fish 
spawning or migration timelines (i.e., windows) unless otherwise approved in writing by the 
Michigan Department of Natural Resources, Fisheries Division.

Y. Work to be done under authority of this permit is further subject to the following special 
instructions and specifications:

1. The property owner, contractor(s), and any agent involved in exercising this permit are held 
responsible to ensure the project is constructed in accordance with all drawings and 
specifications contained in this permit.  The contractor is required to provide a copy of the 
permit to all subcontractors doing work authorized by this permit.
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2. The permittee shall monitor wetlands and waterbodies adjacent to permitted activities (offsite) 
for measurable adverse impacts.  Prior to commencing permitted activities, the permittee shall:

a. Within 90 days of draft permit issuance, the permittee shall prepare and submit an 
approvable resource monitoring plan to EGLE for review and approval.  The approvable 
monitoring plan document will be provided and accepted by EGLE prior to signature of 
this permit by EGLE.

b. A monitoring report, which compiles and summarizes data collected during the 
monitoring period, shall be submitted annually by the permittee.  Monitoring reports 
shall cover the period of January 1 through December 31 and be submitted to EGLE 
prior to January 31 of the following year. 

3. If monitoring data reveals that adjacent wetlands or waterbodies have been measurably or 
adversely impacted, the permittee shall assess the extent of the wetland impacts and notify 
EGLE within 48 hours.  Based on the extent of the impacts, EGLE may require the permittee to 
submit an adaptive management plan to eliminate measurable adverse impacts, and/or a 
mitigation plan that may include purchase of wetland bank credits, and/or require a permit 
modification.  Depending on the extent of the offsite wetland or waterbody impacts, the 
permittee may be required to implement additional strategies to eliminate the potential for 
these impacts. 

4. The permittee shall provide a surety bond or letter of credit to EGLE in a form identical to the 
financial assurance models on EGLE’s Web site at www.michigan.gov/wetlands in an amount 
of $XXX,XXX (to be determined) to ensure that monitoring is performed and the lake creation 
does not result in impacting nearby wetlands and waterbodies.  The financial assurance 
document will be provided and accepted by EGLE prior to signature of this permit by EGLE.

a. The financial instrument will be released upon completion of the project following 
successful execution of the monitoring plan and monitoring demonstrates that the 
adjacent wetlands and waterbodies have not been adversely impacted, or mitigation 
bank credits have been purchased to mitigate for impacts.

5. Prior to the initiation of any permitted construction activities, a sedimentation barrier (e.g., silt 
fence, straw bale barrier, etc.) shall be constructed immediately downgradient of the 
construction site.  Sedimentation barriers shall be specifically designed to handle the sediment 
type, load, water depth, and flow conditions of each construction site throughout the 
anticipated time of construction and unstable site conditions.  The sedimentation barrier shall 
be maintained in good working order throughout the duration of the project.  Upon project 
completion, the accumulated materials shall be removed and disposed of at an upland (i.e., 
non-wetland, non-floodplain, non-bottomland) site and stabilized with seed and mulch.  The 
sedimentation barrier shall then be removed in its entirety and the area restored to its original 
configuration and cover.  In the event there is a problem with the sedimentation barrier, and a 
failure to contain the sediments from leaving the project site, the project shall be immediately 
stopped, evaluated, and appropriate measures shall be taken to stop the release of 
sediments/turbidity.  The permittee, agent, or contractor shall immediately notify the EGLE 
representative through MiEnviro Schedules of Compliance submission, or via phone or email 
at 517-257-4532 or BalesJ@Michigan.gov, on the turbidity curtain failure and the measures 
being taken to stop the release of sediments/turbidity.
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6. All raw areas in uplands resulting from the permitted construction activity shall be effectively 
stabilized with sod and/or seed and mulch (or other technology specified by this permit or 
project plans) in a sufficient quantity and manner to prevent erosion and any potential siltation 
to surface waters or wetlands.  Temporary stabilization measures shall be installed before or 
upon commencement of the permitted activity, and shall be maintained until permanent 
measures are in place.  Permanent measures shall be in place within five (5) days of achieving 
final grade.

7. A stormwater discharge permit may be required under the Federal Clean Water Act for 
construction activities that disturb one or more acres of land and discharge to surface waters.  
For sites over five (5) acres, the permit coverage may be obtained by a Part 91, Soil Erosion 
and Sedimentation Control (SESC) permit, or coverage as an Authorized Public Agency 
(APA), and filing a “Notice of Coverage” form to EGLE’s Water Resource Division.  For sites 
with disturbance from one acre up to five acres, stormwater coverage is automatic once the 
SESC permit is obtained or if work is being conducted by an APA.  These one to five acre sites 
are not required to apply for coverage but are required to comply with stormwater discharge 
permit requirements.  Information on the stormwater discharge permit is available from the 
Water Resource Division's Stormwater Permit Program at www.michigan.gov/soilerosion under 
the “Construction Stromwater Info”.  

8. The permittee is cautioned that grade changes resulting in increased runoff onto adjacent 
property is subject to civil damage litigation.

9. The permittee is cautioned that impacts to the aquifers of adjacent properties as a result of this 
lake development are subject to civil damage litigations.

10.Dewatering is not authorized by this permit.

11.No connection of the lake to surface waters of the state is authorized by this permit.

12.No fill, excess soil, or other material shall be placed in the 100-year floodplain, or any wetland 
or surface water area not specifically authorized by this permit, its plans, and specifications.

13. In issuing this permit, EGLE has relied on the information and data which the permittee has 
provided in connection with the permit application.  If, subsequent to the issuance of this 
permit, such information and data prove to be false, incomplete or inaccurate, or additional 
information demonstrates that the spoils are causing environmental contamination, or that new 
State or Federal regulations are promulgated which cause this disposal to be inappropriate, 
EGLE may modify, revoke, or suspend the permit, in whole or in part, in accordance with the 
new information.

14.Dredged material, including organic and inorganic sediment, vegetation, and other material 
removed from bottomlands, shall not be placed in any wetland, floodplain or critical dune, or 
below the ordinary high-water mark of any inland lake, Great Lake, or stream.  Dredged 
material placed on upland shall be stabilized in such a manner to prevent erosion of any 
material into any waterbody, including wetlands, or floodplain.
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15.The permittee is advised of other potential requirements and legal liabilities under other 
statutes for placement of dredge material on upland and is responsible for compliance with all 
applicable local, state, and federal regulations.  Please review the information under Dredging 
Documents at the attached link: https://www.michigan.gov/deq/0,4561,7-135-3312_4123-
14201--,00.html

16.This permit does not authorize any future expansion of the mine or any extension of operations 
with the potential to result in additional direct, indirect or cumulative impacts to wetlands.

17.At the end of five (5) years, the permittee shall apply to EGLE for a new Part 301, Inland Lakes 
and Streams/Part 303, Wetlands Protection permit to continue sand and gravel mining at this 
site.

18. If the life of mine is projected to extend past the life of this permit, a new permit will be required 
for impacts to aquatic resources regulated under Part 301, Inland Lakes and Streams, of the 
NREPA, including, but not limited to, the drawdown or dewatering of regulated aquatic 
resources.  All work authorized by this permit shall be completed in accordance with the 
approved plans and specifications.

19.This permit is limited to authorizing the construction as specified above and carries with it no 
assurances or implications that associated lake, stream, wetland, or floodplain areas can be 
developed and/or serviced by the structures authorized by this permit.

20.This permit is issued after-the-fact and authorizes only the construction as specified above.  
This permit does not authorize or sanction other work that has been completed in violation of 
applicable federal, state, or local statutes.

21.The local unit of government in which this project site is located has a wetland ordinance.  
Authority granted by this permit does not waive permit requirements or the need to obtain a 
separate permit from the local unit of government.

22.Authority granted by this permit does not waive permit or program requirements under Part 91, 
Soil Erosion and Sedimentation Control, of the NREPA or the need to acquire applicable 
permits from the CEA.  To locate the Soil Erosion Program Administrator for your county, visit 
https://www.michigan.gov/egle/about/organization/water-resources/soil-erosion/sesc-overview
and select “Soil Erosion and Sedimentation Control Agencies”.

23.The authority to conduct the activity as authorized by this permit is granted solely under the 
provisions of the governing act as identified above.  This permit does not convey, provide, or 
otherwise imply approval of any other governing act, ordinance, or regulation, nor does it waive 
the permittee's obligation to acquire any local, county, state, or federal approval or 
authorization necessary to conduct the activity.

24.This permit does not authorize or sanction work that has been completed in violation of 
applicable federal, state, or local statutes.

25.The permit placard shall be kept posted at the work site in a prominent location at all times for 
the duration of the project or until permit expiration.
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26.This permit is being issued for the maximum time allowed and no extensions of this permit will 
be granted.  Initiation of the construction work authorized by this permit indicates the 
permittee's acceptance of this condition.  The permit, when signed by EGLE, will be for a five-
year period beginning on the date of issuance.  If the project is not completed by the expiration 
date, a new permit must be sought.

27.Upon signing by the permittee named herein, this permit must be returned to EGLE's Water 
Resources Division, Jackson District Office for final execution.  This permit shall become 
effective on the date of the EGLE representative's signature.  

Permittee hereby accepts and agrees to comply with the terms and conditions of this permit.
X
_____________________________________________________________________
Permittee Date

X
_____________________________________________________________________
Printed Name and Title of Permittee

Issued By:
James Bales
Jackson District Office
Water Resources Division
517-257-4532

cc: Ann Arbor Township Clerk
Washtenaw County Water Resources Commissioner
Leslie Nelson, Haley & Aldrich of Michigan, Inc.
Amy Lounds, EGLE
Kyle Alexander, EGLE
Jeff Pierce, EGLE
Elana Bruursema, EGLE
Megan Cameron, EGLE
Lena Pappas, EGLE
Mike Pennington, EGLE
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Footnotes

1 The motion must be made within a reasonable time, and, for the grounds stated in subrules (C)(1)(a), (b),

and (c), within one year after the judgment, order or proceeding was entered or taken.

2 See also Stephens v. Dixon, 449 Mich. 531, 534; 536 NW2d 755 (1995) (negligence); Bay Mills Indian

Community v. State, 244 Mich.App 739, 751; 626 NW2d 169 (2001) (breach of fiduciary duty); and Collins v.

Comerica Bank, 468 Mich. 628, 630; 664 NW2d 713 (2003) (discrimination).

3 MCL 600.5807(8).

4 MCL 600.5813; Kwasny v. Driessen, 42 Mich.App 442, 445-446; 202 NW2d 443 (1972).
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5 See also Bowers v. Bowers, 216 Mich.App 491, 498; 549 NW2d 592 (1996), indicating in reference to 11

USC 108(c)(2) that “the savings provision acts as an extension to the Michigan period of limitation, not as

an independent limitation period.”

6 Also, plaintiff implies that the trial court discriminated against him as a pro se litigant based upon the failure

of the court to hold plaintiff's pleadings to a lower standard to survive summary disposition. While case law

suggests that the pleadings of pro se litigants are held to “less stringent standards” than those drafted by

attorneys, Haines v. Kerner, 404 U.S. 519, 520; 92 S Ct 594; 30 L.Ed.2d 652 (1972), the technical leniency

permitted does not suggest that pro se litigants are not required to follow the court rules or that their claims

should survive despite an absence of factual support. A plaintiff may not leave it to a court to find or discern the

factual basis to support their position. Great Lakes Div of Nat'l Steel Corp v Ecorse, 227 Mich.App 379, 424;

576 NW2d 667 (1998). As such, the trial court properly granted summary disposition in favor of defendant

on plaintiff's discrimination claim pursuant to MCR 2.116(C)(8).

Plaintiff also says that the trial court erred when it granted summary disposition prior to the conduct of

discovery. Because plaintiff failed to raise this issue before the trial court, he has waived his right to appeal.

In any event, discovery could and would not have changed the outcome because his claims were simply

time-barred.

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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Footnotes

1 The trial court granted summary disposition pursuant to MCR 2.116(C)(10) on plaintiff's claim of breach of

contract. A motion for summary disposition pursuant to MCR 2.116(C)(10) tests whether there is sufficient

factual support for a claim. Spiek v. Dep't of Transportation, 456 Mich. 331, 337; 572 NW2d 201 (1998). With

reference to plaintiff's unpreserved argument pertaining to the proximate cause of plaintiff's damages, the

issue is reviewed for plain error that affected substantial rights. Kern v. Blethen-Coluni, 240 Mich.App 333,

336; 612 NW2d 838 (2000); People v. Carines, 460 Mich. 750, 763; 597 NW2d 130 (1999).

2 Plaintiff also argues, frivolously, that the trial court erroneously dismissed its claims of negligence and breach

of fiduciary duty against MetLife. Plaintiff conceded to the trial court that its claims of negligence and breach of
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fiduciary duty were not viable and therefore plaintiff has waived these claims. See Coddington v. Robertson,

160 Mich.App 406, 412; 407 NW2d 666 (1987); See also Phinney v. Verbrugge, 222 Mich.App 513, 544; 564

NW2d 532 (1997) (“[A] party may not take a position in the trial court and subsequently seek redress in an

appellate court on the basis of a position contrary to that taken in the trial court.”); Kast v. Citizens Mutual

Ins Co, 125 Mich.App 309, 313; 336 NW 2d 18 (1983).

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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Footnotes

1 The site plan approval was attached to plaintiffs' complaint.

2 Pursuant to documentary evidence later submitted in support of summary disposition, an August 10, 2005,

letter from the township indicated that the planning commission approved a special use permit to build a

Staybridge Suites Hotel on the property. The document also stated that approval was granted in accordance

with plans showing four one-story buildings on the property and the hotel. According to the approval letter,

the letter itself acted as the special use permit. A subsequent letter dated September 22, 2005, provided

that the township had approved, on September 20, 2005, an amendment to the earlier special use permit,

which amendment allowed the expansion of a shopping center on the property. The letter also referenced

the four one-story buildings and hotel to be built on the property. This letter clearly formed the basis of the

allegation in plaintiffs' complaint. We note that the August 10 letter stated that all previous conditions placed

on two other special use permits remained in effect; however, no evidence regarding previous special use

permits was ever submitted by the parties. The township did allege that in 1999 a special use permit had

been granted on an application by LandEquities.

3 While the September 22, 2005, letter, which constituted a special use permit, did not refer to any conditions,

the August 10, 2005, letter stated that “Jolly Oak Road shall be paved from Meridian Crossing Drive west to

the hotel entrance prior to issuance of [a] certificate of occupancy.”

4 2006 PA 110 repealed the Township Zoning Act (TZA), effective July 1, 2006. See MCL 125.3702(1)(c).

The Michigan Zoning Enabling Act (MZEA), MCL 125.3101 et seq., replaced the TZA.2006 PA 110. MCL

125.3702(2) provides that “[t]his section [repealing the TZA] shall not be construed to alter, limit, void,

affect, or abate any pending litigation, administrative proceeding, or appeal that existed on the effective

date of this act or any ordinance, order, permit, or decision that was based on the acts repealed by this

section.” Plaintiffs' complaint was filed in October 2006, and the consent judgment that eliminated the road

improvement condition was entered in September 2006. Therefore, we shall apply the MZEA. While the

site plan approval and special use permit were issued prior to July 1, 2006, there is no indication that the

subsequent, post-July 1, 2006, elimination of the road improvement condition was subject to TZA provisions

that would call for a different result than one reached under analysis pursuant to the MZEA.

5 We note that MCL 125.586d(3) was found in the City and Village Zoning Act, MCL 125.581 et seq., repealed

by 2006 PA 110, effective July 1, 2006, and that the so-called replacement statute, MCL 125.3504(5), found in

the MZEA, addresses all forms of local government. Because a township is involved here, MCL 125.586d(3)

would never have been applicable, but we can apply MCL 125.3504(5).

6 The township also points out that plaintiffs failed to challenge the special assessment district under MCL

41.721 et seq.

7 MCL 125.3502 describes the general procedures relative to special use permits:

(1) The legislative body may provide in a zoning ordinance for special land uses in a zoning district. A

special land use shall be subject to the review and approval of the zoning commission, the planning

commission, an official charged with administering the zoning ordinance, or the legislative body as

required by the zoning ordinance. The zoning ordinance shall specify all of the following:

(a) The special land uses and activities eligible for approval and the body or official responsible for

reviewing and granting approval.
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(b) The requirements and standards for approving a request for a special land use.

(c) The procedures and supporting materials required for the application, review, and approval of a

special land use.

(2) Upon receipt of an application for a special land use which requires a discretionary decision, the local

unit of government shall provide notice of the request as required under section 103. The notice shall

indicate that a public hearing on the special land use request may be requested by any property owner

or the occupant of any structure located within 300 feet of the property being considered for a special

land use regardless of whether the property or occupant is located in the zoning jurisdiction.

(3) At the initiative of the body or official responsible for approving the special land use or upon the

request of the applicant, a real property owner whose real property is assessed within 300 feet of the

property, or the occupant of a structure located within 300 feet of the property, a public hearing shall be

held before a discretionary decision is made on the special land use request.

(4) The body or official designated to review and approve special land uses may deny, approve, or

approve with conditions a request for special land use approval. The decision on a special land use

shall be incorporated in a statement of findings and conclusions relative to the special land use which

specifies the basis for the decision and any conditions imposed.

8 The ordinance indicates that “[m]ajor amendments to approved special use permits may only be granted by

the body issuing the original special use permit[.]” MTO § 86-129(d).

9 There does not appear to be much of a difference between the treatment of major and minor amendments,

except that proceedings regarding minor amendments are conducted before the director of community

planning and development instead of the planning commission. MTO § 86-129(e)(3).

10 This would be consistent with MCL 125.3504(5), quoted above, which addresses the changing of conditions.

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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&( $_L'$J*)J)I'8$M)7I'7H$UN8KP'7H$*'hNG*'8$HL'$6JJ*)T6F$)(

HL'$_6FFP68K'$_)W7ILGJ$&)6*8$)($<NJ'*TGI)*I$V&)6*8\4$:)N*

P'P]'*I$)($HL'$&)6*8$M)7IHGHNH'$6$hN)*NP4$3*G)*$ H)$T)HG7K

)7$HL'$J*)J)I'8$M)7I'7H$UN8KP'7H2$&)6*8$P'P]'*I$K6HL'*'8

H)K'HL'*$G7()*P6FFQ$G7$J*GT6H'$L)P'I$G7$IN]%hN)*NP$K*)NJI$)(

HW)$)*$HL*''$H)$*'TG'W$678$8GIMNII$HL'$H'*PI$)($HL'$J*)J)I'8

M)7I'7H$UN8KP'7H4

>7$>MH)]'*$ Za2$ Zggg2$ HL'$&)6*8$L'F8$ 6$ IJ'MG6F$P''HG7K$ H)

T)H'$)7$HL'$J*)J)I'8$M)7I'7H$UN8KP'7H4$EH$HL'$P''HG7K2$HL'

_)W7ILGJ$ <NJ'*TGI)*$ G7()*P'8$ HL'$ P'P]'*I$ )($ HL'$ JN]FGM

WL)$W'*'$ J*'I'7H$ 6H$ HL'$P''HG7K$ HL6H$ HL'$P''HG7K$W6I$ 7)H

6$ JN]FGM$ P''HG7K$ 678$ HL6H$ 7)$ )7'$ W)NF8$ ]'$ J'*PGHH'8$ H)

M)PP'7H$ )7$ HL'$ H'*PI$ )($ HL'$ J*)J)I'8$ M)7I'7H$ UN8KP'7H

N7HGF$ 6(H'*$ HL'$ &)6*8$ L68$ T)H'8$ H)$ 6JJ*)T'$ )*$ *'U'MH$ GH4

EH$ HL'$ P''HG7K2$ HL'$ &)6*8$ '76MH'8$ *'I)FNHG)7I$ 6JJ*)TG7K

HL'$ J*)J)I'8$ M)7I'7H$ UN8KP'7H4$ :)FF)WG7K$ HL'$ T)H'2$ HL'

&)6*8$J'*PGHH'8$P'P]'*I$)($HL'$JN]FGM$WL)$W'*'$J*'I'7H$H)

M)PP'7H$)7$HL'$H'*PI$)($HL'$M)7I'7H$UN8KP'7H4$_L'$7'iH$86Q2

HL'$M)7I'7H$UN8KP'7H$W6I$J*'I'7H'8$H)$5N8K'$3)IH4$5N8K'$3)IH

IGK7'8$HL'$M)7I'7H$UN8KP'7H$G7$HL'$6]I'7M'$)($HL'$N78'*IGK7'8

UN8K'2$WL)$W6I$)7$T6M6HG)7$6H$HL'$HGP'4

>7$:']*N6*Q$RY2$ZggR2$HL'$&)6*8$L'F8$6$I'M)78$P''HG7K$H)

8GIMNII$ HL'$ M)7I'7H$ UN8KP'7H4$ EH$ HLGI$ P''HG7K2$ HL'$ &)6*8

J'*PGHH'8$JN]FGM$M)PP'7H$)7$HL'$M)7I'7H$UN8KP'7H$J*G)*$H)

T)HG7K$ )7$ HL'$ P6HH'*4$ E(H'*$ '7H'*H6G7G7K$ M)PP'7HI$ )7$ HL'

H'*PI$)($HL'$M)7I'7H$UN8KP'7H$(*)P$HL'$P'P]'*I$)($HL'$JN]FGM

WL)$W'*'$J*'I'7H$6H$HL'$P''HG7K2$HL'$&)6*8$T)H'8$H)$*'%'76MH

HL'$*'I)FNHG)7I$6JJ*)TG7K$HL'$M)7I'7H$UN8KP'7H$HL6H$HL'$&)6*8

L68$J*'TG)NIFQ$'76MH'8$)7$>MH)]'*$Za2$Zggg4

>7$:']*N6*Q$ Rk2$ ZggR2$ HL'$&)6*8$ J*'I'7H'8$ HL'$ *'%'76MH'8

M)7I'7H$UN8KP'7H$H)$HL'$N78'*IGK7'8$UN8K'2$678$L'$IGK7'8$GH4

3F6G7HG((I2$WL)$6*'$*'IG8'7HG6F$J*)J'*HQ$)W7'*I$HL6H$FGT'$7'6*

36786$J6*M'F$f$Z2$)JJ)I'$HL'$M)7IH*NMHG)7$)($HL'$J)W'*$JF67H

678$]*G7K$HLGI$6MHG)7$H)$T6M6H'$HL'$M)7I'7H$UN8KP'7H4

-7$M)N7H$-2$JF6G7HG((I$6FF'K'$HL6H$]Q$P''HG7K$G7()*P6FFQ$G7$IN]%

hN)*NP$K*)NJI$)($HW)$)*$HL*''$6H$J*GT6H'$*'IG8'7M'I$H)$*'TG'W

678$8GIMNII$HL'$H'*PI$)($HL'$M)7I'7H$UN8KP'7H2$HL'$&)6*8$*67

6()NF$ )($ HL'$ >=E4$ 3F6G7HG((I$ P6S'$ HW)$ MF6GPI$ G7$ M)N7H$ -4

:G*IH2$JF6G7HG((I$MF6GP$HL6H$HL'$G7()*P6F$IN]%hN)*NP$K6HL'*G7KI

M)7IHGHNH'$6$TG)F6HG)7$)($ HL'$>=E4$<'M)782$JF6G7HG((I$MF6GP

HL6H$ HL'$ &)6*8OI$ *'(NI6F$ H)$ J'*PGH$ JN]FGM$ M)PP'7H$ 6H$ HL'

>MH)]'*$Zc2$Zggg2$P''HG7K$J*G)*$H)$T)HG7K$)7$HL'$*'I)FNHG)7I

6JJ*)TG7K$ HL'$ M)7I'7H$ UN8KP'7H$ GI$ 6FI)$ 6$ TG)F6HG)7$ )($ HL'

>=E4

;'T'*HL'F'II2$)7$:']*N6*Q$RX2$ZggR2$HL'$J6*HG'I$'7H'*'8$G7H)

HL'$()FF)WG7K$IHGJNF6HG)7$678$)*8'*+

d444$ HL'$ J6*HG'I$ 444$ L'*']Q$ 6K*''$ 678

IHGJNF6H'$ HL6H$ 3F6G7HG((I$ 444$ 8GIPGII$ WGHL

J*'UN8GM'$ HL6H$ J)*HG)7$ )($ HL'$ *'FG'(

*'hN'IH'8$ N78'*$ D)N7H$ -$ 444$ WLGML

I''SI$ H)$ G7T6FG86H'$ HL'$ 8'MGIG)7$ 444$ ]Q

HL'$ 444$ &)6*8$ 44$ H)$ 6JJ*)T'$ HL'$ 444

D)7I'7H$5N8KP'7H$444$WGHL)NH$J*'UN8GM'$H)

3F6G7HG((IO$)HL'*$MF6GPI$()*$*'FG'($N78'*$HL'

>J'7$=''HG7KI$EMH4444e

D)N7H$--$6FF'K'I$HL6H$HL'$M)7I'7H$UN8KP'7H$TG)F6H'I$HL'$_1[E4

--

&) $ _LGI$ D)N*H$ *'TG'WI$ 8'$ 7)T)$ HL'$ K*67H$ )*$ 8'7G6F$ )($ 6

P)HG)7$ ()*$ INPP6*Q$ 8GIJ)IGHG)74$ @'.):($ 45$ A1B=11)2$ kcR

=GML4$RgX2$RRlm$aXb$;,Z8$lRb$VRXXX\4$:N*HL'*2

E$P)HG)7$N78'*$=D1$Z4RRcVD\Vl\$H'IHI$HL'$F'K6F$IN((GMG'7MQ

)($ HL'$ M)PJF6G7H4$ EFF$ W'FF%JF'68'8$ (6MHN6F$ 6FF'K6HG)7I$ 6*'

6MM'JH'8$6I$ H*N'$678$M)7IH*N'8$ G7$6$ FGKLH$P)IH$ (6T)*6]F'$ H)

HL'$7)7P)T67H4$C'):$45$D:>E0$1?$31<<:+0.1(/2$kYX$=GML4$Ral2

RcZm$klY$;,Z8$Zc$VRXXZ\4$E$P)HG)7$N78'*$=D1$Z4RRcVD\Vl\

P6Q$]'$K*67H'8$)7FQ$WL'*'$HL'$MF6GPI$6FF'K'8$6*'$dI)$MF'6*FQ

N7'7()*M'6]F'$6I$6$P6HH'*$)($F6W$HL6H$7)$(6MHN6F$8'T'F)JP'7H

M)NF8$J)IIG]FQ$UNIHG(Q$*'M)T'*Q4e$F)5$6H$RcY4$,L'7$8'MG8G7K$6

P)HG)7$]*)NKLH$N78'*$HLGI$I'MHG)72$6$M)N*H$M)7IG8'*I$)7FQ$HL'

JF'68G7KI4$=D1$Z4RRcV9\Va\4$@F)5$6H$RRX%RZg4C

E$P)HG)7$]*)NKLH$N78'*$=D1$Z4RRcVD\VRg\$H'IHI$HL'$(6MHN6F

INJJ)*H$)($6$MF6GP4$G8.0;$45$H71I:$&.?:$F(/$312$kcg$=GML4$kkc2

kakm$aXb$;,Z8$Zl$VRXXX\4$-7$8)G7K$I)2

6$ H*G6F$ M)N*H$ M)7IG8'*I$ 6((G86TGHI2

JF'68G7KI2$ 8'J)IGHG)7I2$ 68PGIIG)7I2$ 678

8)MNP'7H6*Q$'TG8'7M'$(GF'8$G7$HL'$6MHG)7

)*$ IN]PGHH'8$ ]Q$ HL'$ J6*HG'I2$ =D1

Z4RRcV9\Va\2$ G7$ HL'$ FGKLH$P)IH$ (6T)*6]F'

H)$HL'$J6*HQ$)JJ)IG7K$HL'$P)HG)74$E$H*G6F
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M)N*H$ P6Q$ K*67H$ 6$P)HG)7$ ()*$ INPP6*Q

8GIJ)IGHG)7$ N78'*$ =D1$ Z4RRcVD\VRg\

G($ HL'$ 6((G86TGHI$ )*$ )HL'*$ 8)MNP'7H6*Q

'TG8'7M'$ IL)W$ HL6H$ HL'*'$ GI$ 7)$ K'7NG7'

GIIN'$G7$*'IJ'MH$H)$67Q$P6H'*G6F$(6MH2$678

HL'$P)TG7K$J6*HQ$GI$'7HGHF'8$H)$UN8KP'7H

6I$ 6$P6HH'*$ )($ F6W4$=D1$ Z4RRcVD\VRg\2

V9\Vk\4$ @J-.(01$ 45$ 3<1//$ K$ L:0:</$ 312

kaR$=GML4$Yal2$YcZ%YcYm$akb$;,Z8$YRk

VRXXc\4C

---

:G*IH2$ G7$*'K6*8$ H)$ HL'$>=E$TG)F6HG)7$6FF'K'8$G7$M)N7H$-2$ G7

TG'W$)($HL'$J6*HG'IO$J6*HG6F$IHGJNF6HG)7$()*$8GIPGII6F2 Y $HL'$)7FQ

*'FG'($*'P6G7G7K$6H$GIIN'$GI$HL'$*'hN'IH$()*$G7UN7MHGT'$*'FG'($H)

J*)LG]GH$ ?-0-<:$TG)F6HG)7I$)($ HL'$6MH$]Q$8'('7867H$ H)W7ILGJ4

-7$ 688*'IIG7K$ 8'('7867H$ H)W7ILGJOI$ P)HG)7$ ()*$ INPP6*Q

8GIJ)IGHG)72$ HL'$ F)W'*$ M)N*H$ *NF'8$ HL6H$ HL'$ 'hNGH6]F'$ *'FG'(

*'hN'IH'8$ ()*$ J)H'7HG6F$ (NHN*'$ TG)F6HG)7I$ GI$ dH))$ IJ'MNF6HGT'

678$LQJ)HL'HGM6F$H)$]'$UNIHGMG6]F'4e$,'$6K*''4

-7$ K'7'*6F2$ HL'$ 'hNGH6]F'$ *'FG'($ )($ G7UN7MHG)7$ GI$ 67

'iH*6)*8G76*Q$*'P'8Q$HL6H$IL)NF8$]'$K*67H'8$)7FQ

dG($6$JF6G7HG(($L6I$6$*GKLH$]NH$GI$WGHL)NH$67$'(('MHGT'$*'P'8Q$6H

F6W$L'$P6Q$*'I)*H$H)$'hNGHQ$()*$HL'$'7()*M'P'7H$)($INML$*GKLH4e

-7UN7MHGT'$ *'FG'($ GI$ 67$ 'iH*6)*8G76*Q$ *'P'8Q$ HL6H$ GI$ K*67H'8

)7FQ$ WL'7$ VR\$ UNIHGM'$ *'hNG*'I$ GH2$ VZ\$ HL'*'$ GI$ 7)$ 68'hN6H'

*'P'8Q$ 6H$ F6W2$ 678$ VY\$ HL'*'$ 'iGIHI$ 6$ *'6F$ 678$ GPPG7'7H

867K'*$)($G**'J6*6]F'$G7UN*Q4$F($<:$@'<0.(2$Zgg$=GML4EJJ$bgY2

bZYm$agk$;,Z8$XRb$VRXXY\$4@M66$*8I-7'(+:$G:<4.+:$31<>

45$ A1+N?1<)$ *8I-7'(+:2$ F(+2$ Zgk$ =GML4EJJ$ YXZ2$ kggm$ aRc

;,Z8$kXl$VRXXk\2$hN)HG7K$O:?9:($45$31'0:/2$Yca$=GML4$ac2

cYm$RRR$;,Z8$lRY$VRXcR\4

<''$6FI)$C:P?1<)$31$L<1/:+-01<$45$L<'(9:<2$lY$=GML4EJJ$RXb2

Zgam$Zcl$;,Z8$Ykk$VRXbl\4

E(H'*$6JJFQG7K$ HL'$6])T'$IH6786*8I2$W'$6K*''$WGHL$ HL'$ H*G6F

UN8K'$ HL6H$ JF6G7HG((I$ L6T'$ (6GF'8$ H)$ INIH6G7$ HL'G*$ ]N*8'7

)($ 'IH6]FGILG7K$ IN((GMG'7H$ (6MHI$ ()*$ HL'$ GIIN67M'$ )($ HL'

'iH*6)*8G76*Q$ *'P'8Q$ )($ G7UN7MHG)74$ F)5$ _L'$ J)IIG]GFGHQ$ ()*

688GHG)76F$TG)F6HG)7I$)($HL'$>=E$]Q$8'('7867H$H)W7ILGJ$GI

JN*'FQ$LQJ)HL'HGM6F$678$IJ'MNF6HGT'4

&* $-7$688GHG)72$W'$7)H'$HL6H$N78'*$HL'$IH678G7K$*'hNG*'P'7HI

68)JH'8$]Q$)N*$<NJ*'P'$D)N*H$G7$&::$45$@'+18I$31$Q)$1?

3188E</2$kck$=GML4$bZcm$cZX$;,Z8$Xgg$VZggR\2$JF6G7HG((I

8)$7)H$L6T'$IH678G7K$G7$*'K6*8$H)$HL'$GIIN67M'$)($67$G7UN7MHG)7

()*$(NHN*'$6MHI4$-7$)*8'*$()*$JF6G7HG((I$H)$L6T'$IH678G7K2$HL'Q

PNIH$ L6T'$ IN(('*'8$ 67$ G7UN*Q$ G7$ (6MH2$ 678$ 67$ G7T6IG)7$ )($ 6

F'K6FFQ$J*)H'MH'8$ G7H'*'IH2$WLGML$ GI$ M)7M*'H'2$ J6*HGMNF6*G^'82

678$6MHN6F$)*$ GPPG7'7H2$7)H$M)7U'MHN*6F$)*$LQJ)HL'HGM6F4$F)5

B'*'2$JF6G7HG((I$L6T'$7)H$'IH6]FGIL'8$IH678G7K$()*$HL'$GIIN67M'

)($67$G7UN7MHG)7$()*$J)H'7HG6F$(NHN*'$TG)F6HG)7I4

-n

3F6G7HG((IO$ P6G7$ GIIN'$ )7$ 6JJ'6F$ GI$ HL'G*$ M)FF6H'*6F$ 6HH6MS

MF6GPG7K$ HL6H$ HL'$M)7I'7H$ UN8KP'7H$'7H'*'8$ G7$ HL'$J*'TG)NI

6MHG)7$TG)F6H'8$HL'$IH6HNH)*Q$J*)M'8N*'I$G7$HL'$H)W7ILGJ$*N*6F

^)7G7K$6MH2$=4D4.4$`$RZa4ZbR2$:0$/:,5$678$HL'$JN]FGM$J)FGMQ$)(

HL'$IH6H'$)($=GMLGK674$,'$8GI6K*''4

1'M'7HFQ$G7$H<::($R'N$6=>$45$@-(B:72$Zaa$=GML4EJJ$ZYam

ooo$;,Z8$ooo$VZggY\2$HLGI$D)N*H$*'U'MH'8$6$IGPGF6*$6*KNP'7H

HL6H$ 6$ M)7I'7H$ UN8KP'7H$ '7H'*'8$ G7$ I'HHF'P'7H$ )($ 6$ ^)7G7K

F6WINGH$ M)7IHGHNH'I$ 8'$ (6MH)$ *'^)7G7K$ G7$ TG)F6HG)7$ )($ HL'

_1[E4$-7$9*''7$>6S$_)W7ILGJ2$HL'$H)W7ILGJ$W6I$IN'8$]Q

6$ 8'T'F)J'*$ WL'7$ GH$ *'(NI'8$ H)$ K*67H$ 6$ NI'$ T6*G67M'$ ()*$ 6

J*)J)I'8$P)]GF'$L)P'$J6*S4$E(H'*$HL'$M6I'$W6I$I'HHF'8$WGHL

HL'$'7H*Q$)($6$UN8KP'7H2$6$J*)J'*HQ$)W7'*$7'6*$HL'$J*)J)I'8

P)]GF'$ L)P'$ J6*S$ (GF'8$ 6$ IN]I'hN'7H$ 6MHG)7$ MF6GPG7K$ HL6H

HL'$M)7I'7H$UN8KP'7H2$WLGML$6FF)W'8$HL'$P)]GF'$L)P'$J6*S

H)$ J*)M''82$ W6I$ 6$ 8'$ (6MH)$ 6P'78P'7H$ )($ HL'$ H)W7ILGJOI

^)7G7K$)*8G767M'$G7$TG)F6HG)7$)($HL'$_1[E4$,'$*'U'MH'8$HL'

8'('7867HOI$6*KNP'7H$678$L'F8+

@_CL'$M)7I'7H$ UN8KP'7H$W6I$7'GHL'*$HL'

J*)PNFK6HG)7$)($6$^)7G7K$)*8G767M'$7)*

67$ 6P'78P'7H$ )($ 6$ ^)7G7K$ )*8G767M'

6I$ M)7H'PJF6H'8$ ]Q$ =4D4.4$ `$ RZa4ZlZ4

_L'*'()*'2$ 6$ 8'H'*PG76HG)7$ HL6H$ =4D4.4

`$ RZa4ZlZ$ GI$ 6JJFGM6]F'$ H)$ 6$ M)7I'7H

UN8KP'7H$W)NF8$]'$M)7H*6*Q$H)$HL'$JF6G7

F67KN6K'$)($HL'$IH6HNH'4$@F)5$6H$ZkR4C

-7$*NFG7K$HL6H$HL'$M)7I'7H$UN8KP'7H$W6I$7)H$67$6P'78P'7H$H)

HL'$^)7G7K$)*8G767M'2$W'$IH6H'8+
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,'$INKK'IH$HL6H$HL'$'(('MH$)($HL'$M)7I'7H

UN8KP'7H$GI$P)*'$6SG7$H)$6$NI'$T6*G67M'2

WLGML$)N*$<NJ*'P'$D)N*H$L6I$8'H'*PG7'8

GI$ 6FF)W6]F'4$ @.0+;:77$ 45$ H<:='72$ YYl

=GML4$ lR2$ lbm$ cR$ ;,Z8$ Y$ VRXaY\4

<J'MG(GM6FFQ2$ 6$ ^)7G7K$ ])6*8$ L6I$ HL'

6NHL)*GHQ$ H)$ 6FF)W$ 6$ NI'$ G7$ 6$ ^)7G7K

8GIH*GMH$ HL6H$ W)NF8$ 7)H$ )HL'*WGI'$ ]'

6FF)W'8$ N78'*$ 67$ )*8G767M'4$ L'<'91(

L<1>:<0.:/$ 31$ 45$ S14.2$ kaZ$ =GML4$ acl2

abam$ aag$ ;,Z8$ bbZ$ VRXXc\m$ Za$ =GML4

DGT$5N*2$^)7G7K$`$Yc2$JJ$ccX%cbg$VZggR\4

0II'7HG6FFQ2$WL'7$6$ T6*G67M'$ GI$K*67H'82

HL'$)*8G767M'$%$678$̂ )7G7K$JN*IN67H$H)$HL'

)*8G767M'$%$GI$F'(H$N7ML67K'84$B)W'T'*2$6

J6*HGMNF6*G^'8$'iM'JHG)7$H)$HL'$J*)TGIG)7

)($HL'$)*8G767M'$GI$J'*PGHH'84$=GML$DGT

5N*2$ ^)7G7K$ `$ Yb2$ JJ$ cbg%cbY$ VZggR\m

@.0+;:772$ /-><'$ 6H$ ll4$ EMM)*8G7KFQ2$ 6

T6*G67M'$ GI$ 8GIHG7MH$ (*)P$ 67$ )*8G767M'

)*$ 67$ 6P'78P'7H$ )($ 67$ )*8G767M'$ 6I

M)7H'PJF6H'8$ ]Q$ HL'$ _1[E4$ @F)5$ 6H

ZkZ%ZkY4C

:G76FFQ2$ G7$ H<::($ R'N$ 6=>$ W'$ *'U'MH'8$ IGPGF6*$ JN]FGM

J)FGMQ$6*KNP'7HI$678$INKK'IH'8$HL6H$JF6G7HG((IO$*'P'8G'I$W'*'

J)FGHGM6F$G7$76HN*'$6K6G7IH$ HL'G*$ H)W7ILGJ$])6*8$P'P]'*I$)*

HL*)NKL$HL'$HGP'FQ$G7H'*T'7HG)7$G7$J*G)*$J*)M''8G7KI+

&+ $EPGMG$MN*G6'$6*KN'$HL6H$)N*$L)F8G7K$H)86Q$WGFF$'7M)N*6K'

H)W7ILGJI$H)$*)NHG7'FQ$NI'$M)7I'7H$UN8KP'7HI$H)$'(('MH$̂ )7G7K

ML67K'I$]Q$MG*MNPT'7HG7K$HL'$'76MHP'7H$J*)M'8N*'$678$HL'

MGHG^'7OI$ *GKLH$ H)$ *'('*'78NP4$ ,'$ 8)$ 7)H$ 6K*''4$ E$ M)7I'7H

UN8KP'7H$ ]Q$ GHI$ 76HN*'$ GI$ 6$ I'HHF'P'7H$ *'6ML'8$ ]Q$ HW)

)JJ)IG7K$J6*HG'I$ H)$ 6$ M)N*H$J*)M''8G7K4$_)$ *'6ML$ 6$ M)7I'7H
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Footnotes

1 Defendant township's motion was granted on the basis of both MCR 2.116(C)(8) and (10). Defendants Land

Acquisition's and Panda's motions in regard to count II were granted pursuant to MCR 2.116(C)(8).

2 “Collateral attacks encompass those challenges raised other than by initial appeal of the [judgment] in

question.” People v. Ingram, 439 Mich. 288, 291 n1; 484 NW2d 241 (1992).

3 In an effort to cure the claimed OMA violation, defendant township convened a second meeting at which the

proposed consent judgment was reapproved. The partial stipulation for dismissal was apparently in response

to the second meeting.

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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STATE OF MICHIGAN 
IN THE CIRCUIT COURT FOR THE COUNTY OF WASHTENAW 

JOHN DARISH, JOAN DARISH,  
GAIL NICKLOWITZ, 
MICHAEL NICKLOWITZ, 
GRACE KIM and EUGENE KIM 
 
    Plaintiffs, 
 
v. 
 
WSG PROPERTIES, LLC, AMC-WSG, 
LLC and AMC-MID MICHIGAN 
MATERIALS LLC, 
 
    Defendants. 
 

 
 
 
 
 
Case No. 25-002153-CE 
Hon. Julia B. Owdziej 

 

 

PROPOSED ORDER GRANTING DEFENDANTS’ MOTION FOR SUMMARY 
DISPOSITION 

This matter, having come before the Court upon the Defendants’ Motion for Summary 

Disposition pursuant to MCR 2.116(C)(4), (7), and (8), the Court having had an opportunity to 

review the Parties’ briefs and hear argument on April 8, 2026, and the Court otherwise being 

advised in the premises,  

Todd F. Flood (P58555)  
Michael D. Weaver (P43985)  
Noah D. Hall (P66735)  
FLOOD LAW, PLLC  
155 W. Congress St., Ste. 350  
Detroit, MI 48226 

PH: (248) 547-1032  
FX: (248) 547-0140  
tflood@floodlaw.com  
mweaver@floodlaw.com  
noahhhall@icloud.com  
rmyers@floodlaw.com  
Attorneys for Plaintiffs 
 

Andrew W. Clark (P79165) 
Brian R. Hamilton (P88135) 
HONIGMAN LLP 
660 Woodward Ave. Ste. 2290 
Detroit, MI 48226 
(313) 465-7000 
aclark@honigman.com 
bhamilton@honigman.com 
Attorneys for Defendants 
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 For the reasons set forth on the record, IT IS HEREBY ORDERED: 

1. Defendants’ Motion for Summary Disposition pursuant to MCR 2.116(C)(4) for lack 

of subject matter jurisdiction on finding that Plaintiffs’ claims are Moot is GRANTED. 

2. Defendants’ Motion for Summary Disposition pursuant to MCR 2.116(C)(7) on the 

basis that Plaintiffs’ claims are barred by the prior proceeding or judgment in Ann 

Arbor Charter Twp v WSG Properties, LLC, Case No. 23-001234-CE (Mich Cir Ct, 

filed September 28, 2023) is GRANTED. 

3. Defendants’ Motion for Summary Disposition pursuant to MCR 2.116(C)(8) on the 

basis that Plaintiffs’ have failed to state a claim under all counts is GRANTED. 

IT IS FURTHER ORDERED, in light of the Court’s rulings on Defendants’ Motion for 

Summary Disposition that Plaintiffs’ Complaint is DISMISSED WITH PREJUDICE.  

 

This is a final order and closes this case. 

 

___________________________ 

DATED:      Hon. Julia B. Owdziej 
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