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Transboundary environmental law provides principles to address the
physical harms (e.g., pollution and diminished natural resources) that
spill over from one state to another. Disputes arise when intensive use or
consumption of natural resources in the source state results in the exter-
nalization of the environmental costs to the neighbouring state. The facts
can vary infinitely—consider the example of an upstream factory that di-
verts most of the river water and discharges toxic pollution just above a
state boundary to an international metropolitan area with many shared
economic and environmental values on both sides of the border. Physical
and geographic settings, wealth disparities, differing values and cultures,
and crude self-interest shape these conflicts. But the first step in resolv-
ing a dispute, and avoiding future disputes, is adopting applicable legal
norms. And for over a century, the Boundary Waters Treaty (BWT) has
shaped the legal norms for transboundary environmental harms.

In the years leading up to the signing of the BWT in 1909, both
the United States and Canada advanced more absolutist approaches to
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transboundary environmental law—but from opposite directions. (The
chapters in this volume by David Whorley and Meredith Denning explore
this history in its deserved detail.) The United States, in the context of dis-
putes with its southern neighbour Mexico, advanced the notion of absolute
territorial sovereignty for using natural resources regardless of spillover
harms. Canada, in its early negotiations with the United States, advanced
the notion of absolute territorial integrity to prohibit transboundary en-
vironmental harms. Ultimately, the two countries’ respective positions
evolved into the balanced approach adopted and provided for in the BWT.

The Rejection and Failings of Absolutist
Approaches to Transboundary Environmental Law

The shortcomings and short life of absolutist approaches to transboundary
environmental law in North America was first seen in the United States’
Harmon Doctrine. Disputes arose over the Rio Grande, with conflicts
between the upstream American farmers and the downstream Mexican
city of Ciudad Juarez. As the water use disputes escalated into a diplo-
matic conflict, the US secretary of state requested a legal opinion from
the US attorney general as to whether the diversions in the United States
that potentially affect Mexican waters violated Mexico’s rights under the
principles of international law.

Attorney General Judson Harmon’s resulting 1895 opinion claimed
that the United States was under no international legal obligation to hinder
its development to protect the environment of its downstream neighbour:

The fundamental principle of international law is the abso-
lute sovereignty of every nation, as against all others, within
its own territory. . . . No believer in the doctrine of natural
servitudes has ever suggested one which would interfere
with the enjoyment by a nation within its own territory of
whatever was necessary to the development of its resources
or the comfort of its people. The immediate as well as the
possible consequences of the right asserted by Mexico show
that its recognition is entirely inconsistent with the sover-
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eignty of the United States over its national domain. Apart
from the sum demanded by way of indemnity for the past,
the claim involves not only the arrest of further settlement
and development of large regions of country, but the aban-
donment, in great measure at least, of what has already been
accomplished.!

The resulting principle, the so-called Harmon Doctrine, became the lead-
ing statement of the concept of absolute territorial sovereignty. However,
the doctrine was practically dead on arrival. Even while advancing this
absolutist approach in its dispute with Mexico, the United States backed
away from it as a governing principle of international law and policy. The
United States ultimately resolved the Rio Grande dispute with Mexico
with a treaty “providing for the equitable distribution of the waters of the
Rio Grande.”” Several decades later, in testimony before the US Senate
Committee on Foreign Relations, then assistant secretary of state Dean
Acheson put to rest the legal arguments of Harmon’s opinion: “[Harmon’s
opinion argued] that an upstream nation by unilateral act in its own ter-
ritory can impinge upon the rights of a downstream nation; this is hardly
the kind of legal doctrine that can be seriously urged in these times.”
Physical settings may explain both the advancement of the Harmon
Doctrine and its subsequent rejection by the United States. The United
States is the upstream state on the Rio Grande and most other major
waterways shared with Mexico, so in that context the absolutist approach
would be self-serving. But the United States is as often the downstream
state on the major waterways shared with Canada, and given the recipro-
cal nature of the shared US-Canada waterways, the principle of absolute
territorial sovereignty wouldn’t look so nice on either side of the border.
While the United States was advancing absolute territorial sovereign-
ty, Canada was advancing the counter-absolutist approach of territorial
integrity. In discussions leading up to the agreement that eventually be-
came the BWT, Canada proposed a provision forbidding any water pol-
lution having transboundary consequences.* While not termed as such,
this is an example of absolute territorial integrity, as it prevents an up-
stream state from having any transboundary pollution that affects the
downstream state. If adopted, the principle would prevent any utilization
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of the environment or emissions in a region that is upwind or upstream
of another state.

The US secretary of state rejected Canada’s proposal, as it would put
any upstream or upwind economic development in the United States at
the mercy of the complaining downstream or downwind Canadian inter-
ests (and vice versa, from Canada’s perspective). Instead, the two countries
compromised on a more balanced approach ultimately incorporated into
article iv of the BWT: “It is further agreed that the waters herein defined
as boundary waters and waters flowing across the boundary shall not be
polluted on either side to the injury of health or property on the other.”
This language subtly but effectively rejects both absolutist approaches.
Transboundary spillovers are actionable, but only based on actual harms
to the downstream state’s interests. And, as further described in this chap-
ter, transboundary environmental resources must be managed to balance
both economic development and environmental protection interests.

The Evolving Balanced Approach to
Transboundary Environmental Law: Trail
Smelter and United Nations Declarations

Transboundary environmental law continued to evolve over the subse-
quent century from the BWT’s balanced approach. The most significant
development was the Trail Smelter arbitration,® which “laid out the foun-
dations of international environmental law, at least regarding transfron-
tier pollution.”” It remains “the only decision of an international court or
tribunal that deals specifically, and on the merits, with transfrontier pol-
lution.” And, as detailed by Don Munton and Owen Temby in chapter 10
of this volume, it is central to the history of transboundary air pollution
management. The facts of the dispute are best told by quoting directly
from the final 1941 arbitration decision:

In 1896, a smelter was started under American auspices
near the locality known as Trail [in British Columbia, lo-
cated on the Columbia River about seven miles north of
the US border and Washington State]. In 1906, the Con-
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solidated Mining and Smelting Company of Canada, Lim-
ited [later known as COMINCO] . . . acquired the smelter
plant at Trail. . . . Since that time, the Canadian company,
without interruption, has operated the Smelter, and from
time to time has greatly added to the plant until it has be-
come one of the best and largest equipped smelting plants
on the American continent. In 1925 and 1927, two stacks of
the plant were erected to 409 feet in height and the Smelter
greatly increased its daily smelting of zinc and lead ores.
This increased production resulted in more sulphur dioxide
fumes and higher concentrations being emitted into the air.
In 1916, about 5,000 tons of sulphur per month were emit-
ted; in 1924, about 4,700 tons; in 1926, about 9,000 tons—an
amount which rose near to 10,000 tons per month in 1930.
In other words, about 300-350 tons of sulphur were emit-
ted daily in 1930. . . . From 1925, at least, to 1937, damage
occurred [to private farms and timber lands] in the State
of Washington resulting from the sulphur dioxide emitted
from the Trail Smelter.’

Canada and the United States eventually agreed to refer the Trail Smelter
dispute to a three-member arbitration tribunal composed of an American,
a Canadian, and an independent chair (a Belgian national was ultimately
appointed).'” The arbitration tribunal’s most significant charge regarding
substantive transboundary pollution principles was to decide whether the
Canadian smelter should be required to cease causing damage in the state
of Washington in the future, and what “measures or regime, if any, should
be adopted or maintained” by the smelter, in addition to future indemnity
and compensation." To answer these questions, the tribunal was directed
to “apply the law and practice followed in dealing with cognate questions
in the United States of America as well as International Law and Practice,
and shall give consideration to the desire of the High Contracting Parties
to reach a solution just to all parties concerned.”"?

The arbitration tribunal’s ultimate 1941 decision answering these
questions became a historic precedent for international transbound-
ary pollution law."” The tribunal first cited a leading international law
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authority: “As Professor Eagleton puts in (Responsibility of States in
International Law): ‘A State owes at all times a duty to protect other States
against injurious acts by individuals from within its jurisdiction.’ ™ The
tribunal supplemented this general rule with a comprehensive summary
of the US Supreme Court’s decisions on inter-state transboundary pollu-
tion."”” Taking the decisions in whole, the tribunal elaborated the following
substantive principle for transboundary pollution law:

No State has the right to use or permit the use of its terri-
tory in such a manner as to cause injury by fumes in or to
the territory of another or the properties or persons therein,
when the cause is of serious consequence and the injury is
established by clear and convincing evidence.'®

Applying these principles to the dispute at hand, the tribunal required
the Trail Smelter to “refrain from causing any damage through fumes in
the State of Washington.”” The tribunal ordered a detailed management
regime and regulations for the smelter to prevent sulphur dioxide emis-
sions at levels that cause damage to property in Washington State, and
allowed future claims for damages that might occur despite the imposed
management regime.'s

Since the pioneering BWT and precedential Trail Smelter arbitration
decision, numerous international declarations (non-binding pronounce-
ments known as “soft law”) have further advanced the balanced approach
on the global stage. Most significantly, the balanced approach was incor-
porated into the United Nations Conference on the Human Environment’s
Stockholm Declaration of 1972, which provides in its Principle 21 that

states have, in accordance with the Charter of the United
Nations and the principles of international law, the sover-
eign right to exploit their own resources pursuant to their
own environmental policies, and the responsibility to en-
sure that activities within their jurisdiction or control do
not cause damage to the environment of other States or of
areas beyond the limits of national jurisdiction.”
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Principle 21 was reaffirmed in numerous other charters and declara-
tions, most notably Principle 2 of the United Nations Conference on
Environment and Development’s Rio Declaration of 1992.2° It is now
widely acknowledged, as the Restatement (Third) of the Foreign Relations
Law of the United States provides that

a state is obligated to take such measures as may be neces-
sary, to the extent practicable under the circumstances, to
ensure that activities within its jurisdiction or control . . .
are conducted so as not to cause significant injury to the
environment of another state or of areas beyond the limits
of national jurisdiction.”

The strength of the balanced approach is also a shortcoming—it leaves the
specific obligations rather vague. States and scholars widely agree that it
does not prohibit all transboundary harm any more than it immunizes
polluting acts. In practice, limitations range from thresholds for action-
able transboundary harms (significant or substantial) to procedural duties
(due diligence) to prevent such harms. Fortunately, the thin language of
the BWT has been supplemented by a rich history of the International
Joint Commission’s collaborative governance.

The International Joint Commission and Changed
Boundary Waters Conditions

Complementing its balanced approach to transboundary environmental
law, the BWT also establishes a model approach to international water
resources co-operation. It provides a permanent dispute-resolution mech-
anism and a reference procedure, which has allowed the six-member
International Joint Commission (IJC)* to help provinces and states adapt
“the spirit of the Treaty” to new challenges to the sustainable use of the
boundary waters. This section describes two examples of the IJC’s adapt-
ive capacity and its broader international influence. The first example
illustrates the IJC’s use of its status as an international body to influence
constructively the development of a Great Lakes management regime,
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based largely on modern environmental principles, in both the United
States and Canada. The second example illustrates the use of the reference
process to foster dialogue between the State of Montana and the Province
of Alberta to revisit an outdated allocation of the St. Mary and Milk Rivers
and to reinforce the idea that the rivers should be shared in a manner
consistent with the evolution of international water law.

The IJC and a New Ecosystem Management Model for the
Great Lakes

Between 2001 and 2008, the eight Great Lakes states and two Great Lakes
provinces negotiated an innovative inter-state compact, the Great Lakes-
St. Lawrence River Basin Compact,” which complemented a series of early
Canada-US initiatives to manage the Great Lakes to conserve the basin-
wide ecosystem.** The compact makes it very difficult to divert water out
of the Great Lakes-St. Lawrence watersheds (on the history of controlling
water quantities in this watershed, see Clamen and Macfarlane’s chapter
in this volume).”> Complementary federal and provincial legislation was
also enacted in Canada.”

The compact is a reaction to several proposed diversions to the more
arid regions of the United States or bulk water transfers to undisclosed
water-short countries. This triggered concerns that states lacked the con-
stitutional authority to prevent these diversions.”” In Canada, there was
widespread concern about the loss of Canadian sovereignty over its abun-
dant water resources and about coming pressure for diversions to bail
out the United States’ profligate use of its waters.? Canadian nationalist
greens, among others, raised the concern that a Canadian export ban,
which was ultimately adopted by the federal Parliament, would be struck
down as illegal under the General Agreement on Tariffs and Trade be-
cause it discriminated against non-Canadians desiring to export water,
although this argument has very little support in international trade law.”

IJC involvement in the “diversion issue” was initially problematic be-
cause there was no treaty dispute; article iii only applies to diversions or
obstructions that affect the natural level of the lakes and imposes a high bu-
rden on the country asserting a violation.”® Therefore, the Canadian and US
responses were negotiated outside the regime and superimposed over it.*!
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Politically, the compact was not a hard sell among the eight Great
lakes states, but it faced serious economic and scientific challenges from
outside the region, which could have made federal approval difficult. The
region’s stagnation and decline actually worked in favour of the compact
within the Great Lakes basin. Because serious diversions are hypothetical,
the problem of allocating a limited resource among competing consump-
tive interests did not exist as it does in many basins, including that of the
St. Mary and Milk Rivers.* Since the value of the compact was primarily
symbolic,” each state stood to gain politically by blocking future moves by
“others” outside the region. But, any regime that prevented almost all di-
versions can be attacked as unfair, ineflicient, irrational, and unnecessary.

The nub of the outside problem was that the compact and parallel
Canadian legislation dedicate the waters of the Great Lakes—St. Lawrence
basin—20 per cent of the world’s freshwater supply, and 95 per cent of the
United States” surface supply—almost exclusively for non-consumptive
uses in a basin where only 10 per cent of the US population lives and is
relatively stable or declining. Population is increasing only in Southern
Ontario.** Given the shift of population to the more arid areas of the
United States, one can legitimately ask: What is the rationale for this
action, especially since all the diversion threats were and are speculative
at best and highly unlikely to come to fruition for environmental and eco-
nomic reasons?

The IJC was able to influence the negotiations over the compact by
leveraging the reference process to address the objections to dedicating
the Great Lakes primarily to in-basin, non-consumptive uses. The stars
were aligned at the IJC in a way that they had not been for years. The
governments of both Canada and the United States had a strong interest in
the conservation of the Great Lakes and they recognized their importance
as a valuable, functioning ecosystem. The Canadian and US commission-
ers had a strong commitment to the conservation of the Great Lakes, and
both the Canadian and US sections were led by accomplished water pro-
fessionals who were at home in both the technical and the policy worlds.

In 1999, the two governments agreed to an IJC reference on Great
Lakes diversions. After considerable internal debate, the IJC concluded
that a state-provincial effort was the best avenue to protect the lakes. There
was concern that if the US federal government were to instead pre-empt
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state efforts, as it had the full constitutional power to do, the dedication of
the Great Lakes to regional uses might be subordinated to the possibility
of national (i.e., arid Western) use. The resulting 2000 report, Protection of
the Waters of the Great Lakes: Final Report to the Governments of Canada
and the United States, examined both the scientific and legal issues raised
by the diversion threats and marshaled available scientific evidence to
underscore the need for a strong anti-diversion regime.

The 2000 report blended a synthesis of the available science on the
hydrology of the Great Lakes with economics and the emerging, and
much contested, international environmental law principles, to coun-
sel that the Great Lakes states and provinces adopt a strong anti-diver-
sion regime. This conclusion is founded on the report’s mixed scientif-
ic-economic classification of the Great Lakes as a fragile, fully allocated
“non-renewable resource.” Initially, the idea that the Great Lakes are fully
utilized almost exclusively for non-consumptive uses is a surprising and
counter-intuitive conclusion to anyone who has seen them or even looked
at a map of the basin.

Resources classified as non-renewable are usually deep aquifers and
mineral deposits rather than rain-fed water bodies. Rivers and lakes are
classic renewable resources. Nonetheless, the Great Lakes have a funda-
mentally non-renewable characteristic: a long renewal time that makes
them analogous to a deep aquifer. The report noted that less than 1 per
cent of the lakes’ total volume is renewed annually by precipitation and the
levels remain relatively constant “with a normal fluctuation ranging from
30 to 60 cm (12-24 in.) in a single year.”

Determining the line between a renewable and non-renewable re-
source is a matter of judgment, and the classification of the Great Lakes as
fully allocated is a normative conclusion, which the report was careful to
underscore. An allocation of a river or lake can refer either to a situation
in which recognized property rights exceed the available dependable sup-
ply or to the dedication of a resource to a suite of uses to the exclusion of
others. The latter, which is the case in the Great Lakes, is an economic or
normative choice rather than a hydrologically constrained situation. An
existing resource use mix can always be changed, as the IJC recognized,
but the question is always: What are the opportunity costs that would be
incurred by any change from the current allocation?
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The observation that there would be opportunity costs from any
change in the status quo is not per se a compelling argument for the main-
tenance of the status quo. There were many voices suggesting that more
consumptive uses should be allowed because instead of costs there would
be benefits from changing the status quo. Those familiar with the law of
prior appropriation in the Western United States suggested that the states
make a conventional allocation among the riparians to do as they wished.
Some proposed a compact giving each state a share, and others, in a bow to
the value of non-consumptive uses, recommended that it be constrained
by a cap and trade program borrowed from the 1990 United States Clean
Air Act and climate change debate.” Thus, the report had to take an addi-
tional step and provide a more convincing rationale for not incurring the
opportunity costs of increased diversions and rejecting the lure of profit-
able inter-state and international water markets.

The report took this step by concluding that, not only are the Great
Lakes a non-renewable resource, but they are a fragile one, and thus change
involves risks. This will appear as another counter-intuitive conclusion
to anyone who has seen the lakes on a stormy, windy day or remembers
the concern about shoreline erosion and flooding in the mid-1980s.%
The basis of their fragility is the fact that lake levels fluctuate according
to precipitation and evaporation cycles, and even small seasonal fluctu-
ations can have dramatic and costly consequences for the ecosystem and
for the maintenance of the primary commercial, non-consumptive use of
the lakes—navigation. Lake shippers, owners of pleasure-boat launching
facilities, and shoreline property owners have lived with short- and long-
term fluctuating levels for years.

The case for not trying to alter Great Lakes cycles is strengthened if the
prospect of global climate change is factored into the mix. The report con-
cluded that the Great Lakes are “highly sensitive to climatic variability.” It
synthesized the various projected, but inconsistent, climate change scen-
arios to reach the bold conclusion that “climate change suggests that some
lowering of water levels is likely to occur . . . [and] the Commission be-
lieves that considerable caution should be exercised with respect to any
factors potentially reducing water levels and outflows.”*

The precautionary principle is an evolving international environment-
al law norm.* It can be stated in hard and soft versions,* but the core idea
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is that the state has the power to limit activities that pose a risk of future
harm when the available scientific evidence about the likelihood and mag-
nitude of harm remains uncertain and inconclusive. During the George
W. Bush administration, the United States opposed the precautionary
principle as a European import with the dangerous potential to under-
mine the more rigorous scientific foundations of US environmental laws.*!

The IJC’s decision to ground the management of the Great Lakes in
principles of international environmental law can be seen both directly
and indirectly in the compact. First, the compact de facto recognizes that
the Great Lakes are a common heritage of humankind.** The idea that cer-
tain resources, traditionally part of the territory of a sovereign nation—
such as rain forests—are subject to duties that run to all nations has been
strongly opposed by countries such as Brazil and has minimal recognition
in international agreements. Nonetheless, the compact adopts the core
idea that certain ecosystems should be preserved for future generations.*
The IJC’s most enduring legacy can be seen in the fact that the compact
adopts the precautionary approach to management and expressly links it
to climate change. Article 4.5.1(b) provides that the states must:

Give substantive consideration to climate change or other
significant threats to Basin Waters and take into account
the current state of scientific knowledge, or uncertainty,
and appropriate Measures to exercise caution in cases of
uncertainty if serious damage may result.**

The IJC and the St. Mary and Milk Rivers: Small Rivers, Big
Conflicts

In retrospect, the promotion of the sustainable use of the Great Lakes
was relatively easy because there were few potential economic losers from
so doing.* The same cannot be said for two rivers in Montana and the
Prairie provinces of Alberta and Saskatchewan, the St. Mary and Milk
Rivers. Both countries exceed their respective BWT allocations.* These
rivers have been dedicated largely to irrigated agriculture, and strong ex-
pectations that the status quo is eternal have been built up on both sides.
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Thus, change does not come easily. This section complements Timothy
Heinmiller’s chapter in this volume by offering an international water
perspective on the ongoing efforts to achieve the equitable sharing of the
two rivers.

The MilkRiverarisesin Montana, flowsinto Albertaand Saskatchewan,
and then back to the United States, where it eventually joins the Missouri
River. The St. Mary River also arises in Montana and flows into Alberta
but it continues on to Hudson Bay. At the beginning of the twentieth cen-
tury, the United States proposed to divert water from the St. Mary into
the Milk and Canada retaliated by beginning a diversion from the Milk
into the St. Mary.* The dispute was initially resolved directly in the BWT.
Article vi allocated 500 cubic feet per second (cfs) or so much as consti-
tutes three-quarters of the natural flow of the Milk to the United States
and the same amounts of the St. Mary to Canada. In 1921, the IJC resolved
an interpretation dispute between the two countries and held that article
vi prescribed an equal split of the total flow; excess flows above 500 cfs
were divided equally.*®

In response to decades of overuse, in 2003 the governor of Montana
requested an IJC review of the 1921 order.” The IJC first formed a task
force that recommended a series of management options for more equit-
able sharing on both sides of the border,* but it did not reopen the 1921
apportionment order. The IJC next suggested that the Governments
of Montana and Alberta form a task force to consider collaborative,
co-operative management options for the rivers.” A joint initiative was
formed between 2008 and 2010.>

The initiative is continuing, but the hard sharing decisions have not
yet been taken. In brief, “the United States faces an infrastructure problem
because it never invested in a water efficient system while Canada.. . . built
a costly system to use water that it was not entitled to use.”

Despite the fact that Alberta and Montana have not, as of summer
2019, been able to agree on the management of the allocation of the two
rivers, the IJC-inspired process has contributed positively to the develop-
ment of international water law. First, the treaty and the 1921 order adopt
the fundamental norm of international water law, reflected in the United
Nations Convention on the Non-Navigable Uses of Water, that all riparian
states have a right to make equitable and reasonable uses of transboundary
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rivers.”* Second, Montana and Alberta have exceeded customary inter-
national procedural norms and the 2008 initiative can serve as a model of
transboundary co-operation among riparians. Third, the IJC’s 2006 report
incorporated the emerging international water law norm that states may
have a duty to ensure minimum environmental flows on transboundary
rivers.” The 1921 order is naturally silent on this issue but the report con-
cluded that the allocation “includes maintaining a ‘live’ stream, whether
for aquatic life, esthetic or other purposes.”™ Fourth, the engagement of
the states and the IJC is a good example of trust-building co-operation
that advances the formal procedural norms of international water law.

Reflection on the BWT and IJC in Contemporary
International Environmental Law

As already noted, as well as being of central importance in the regional
Canada-US context, the BWT represents an important landmark in the
evolution of international environmental law. Within North America, by
establishing general principles to guide the use, obstruction, and diversion
of boundary waters, the treaty set the ground rules for decision-making
and dispute resolution, facilitating the development of all major projects
for hydro-power, navigation, irrigation, and flood control along the bor-
der. However, by recognizing equal rights to use shared waters and by es-
tablishing a restriction on injurious pollution, the treaty also influenced
the principles of international water law, and eventually environmental
law more generally.

Yet for all its historical importance, the BWT was a reflection of its
era—of the political, economic, and social values, and the scientific under-
standings, of the time; it should be obvious that those have changed dra-
matically over the last century, as has international law as a result. The
parties have never revised the treaty to respond to or reflect such changes.”’
Rather, as needed, the parties negotiated new agreements outside of the
treaty—for example, to deal with Great Lakes water quality, Great Lakes
fisheries, transboundary air quality, and development of the Columbia
River basin. In addition, as will be discussed further below, the practice of
the IJC evolved to reflect, and in many cases advance, these changes.
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Some of the differing characteristics of international water and en-
vironmental law between the early twentieth (as represented in the BWT)
and twenty-first centuries include the following.

Scope

The BWT has a narrow focus on “boundary waters,” which are shared
waters that form the international boundary, expressly excluding tribu-
taries to boundary waters and rivers that cross the border. Increasingly,
international legal obligations address a larger frame of reference—“water-
courses ® or watersheds and drainage basins® extending beyond surface
water in rivers and lakes to include groundwater, wetlands, and the inter-
acting forces on land. International obligations also now reflect the role
of water systems in the protection of biodiversity, habitat, and ecosystem
services such as climate and nutrient cycles, and concerns beyond pollu-
tion from sewage to those such as invasive species.*

Governance

The BWT is a classic international treaty between equal, sovereign states.
The treaty extends limited autonomy to the IJC on decisions to approve
uses and diversions,” but is otherwise largely hierarchical, with the na-
tional governments at the centre of decisions to refer matters to the IJC
and implement the recommendations that result. In the particular context
of North America, the treaty entirely excludes recognition of Indigenous
sovereignty over the waters and lands affected, or even mention of
Indigenous communities. Adoption of the UN Declaration on the Rights
of Indigenous Peoples, and calls from the courts and others to ensure
such recognition and “decolonize” laws and institutions, have become
more urgent in recent years.*

Furthermore, as the example of the state and provincial water resour-
ces agreement and compact discussed above demonstrates, much of the
policy-making, management, and dispute resolution within shared eco-
systems is no longer necessarily restricted to national governments. The
authority, interests, and roles of sub-national polities, non-governmental
organizations, local communities, business groups, and epistemic com-
munities are expressed through both formal and informal networks and
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have significant influence on environmental policies and outcomes, both
outside of and within traditional hierarchies.

Social Context

The BWT reflects a narrow conception of water as an economic resource.
The treaty established a rigid “order of precedence” with a list of prior-
ity uses—domestic and sanitary as the first priority, followed by naviga-
tion, and then power and irrigation, with no reference to environmental
or recreational interests—that reflect the needs of the time. International
water law, as reflected in the UN convention and the decisions of the
International Court of Justice, has come to incorporate the principle of
“reasonable and equitable” use, wherein decisions about infrastructure
development and the uses of shared waters are made within the particular
economic, social, and environmental context.®* At the domestic level, “en-
vironmental justice” has been recognized as an important value. At both
the domestic and international levels, the relationship between health and
access to water and sanitation influences policy. At the international level,
recent debates about water concern whether access to water is a human
right and what obligations states have to fulfill that right for their citizens,
as well as what obligations water-rich regions may have to alleviate short-
ages in other countries in the face of global water scarcity.®®

Governing Principles

The primary principles of the BWT are the equal right of each party to
use boundary waters, and the exclusive right to exploit waters within a
party’s territory while prohibiting or requiring compensation for signifi-
cant transboundary injury to health or property resulting from unilateral
action on waters that would flow across the boundary. The latter became
a fundamental principle of international environmental law, which is, as
discussed above, reflected in the Stockholm and Rio Declarations and
numerous multilateral treaties. However, the principles guiding national
actions on water and environmental issues have broadened considerably
to include: the precautionary principle, intergenerational equity, sustain-
able development, and the conservation and protection of biodiversity.
Procedural principles that support the substantive principles include
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obligations to give notice, to consult, and to conduct environmental im-
pact assessments prior to development.

The BWT is silent on how to respond to such shifts and challenges. To
some extent, international law allows subsequent practice and develop-
ments in international law to be used to guide treaty interpretation.®
These developments could be used to interpret the treaty to incorporate
more contemporary values and principles into decision-making, but could
not be used to revise or undermine the clear terms of the treaty itself.””

Conclusions

To date, much of the flexibility to respond to contemporary issues and
to reflect changing values and principles in the transboundary environ-
mental context has been due to the evolution in the role and approach of
the IJC, the institution established by the treaty. In some cases, the work
of the IJC through its boards, including boards of control and the boards
established under the Great Lakes Water Quality Agreements, have in-
fluenced the development of international principles; in other cases, the
boards have incorporated principles generated elsewhere into their scien-
tific studies, recommendations, and management decisions.®®

To cite just a few examples, in addition to those already discussed: The
IJC’s reference work on water pollution in the lower Great Lakes led direct-
ly to the parties’ adoption of the Great Lakes Water Quality Agreements
(1972, 1978, 1987, and 2012) and the establishment of two ongoing boards,
the water quality board and the science advisory board as well as two ref-
erence groups, one on the influence of land uses on water quality and the
other on the upper lakes. The work of these boards was instrumental in
establishing the foundation for the concept of the Great Lakes basin as an
integrated whole, for the “ecosystem approach,” now widely adopted else-
where, for including persistence and bioaccumulation in toxic chemicals
management, and for the goal of the restoration of “ecological integrity.”
These boards have also led in recognizing the influence of airborne toxins
and urban and agricultural land uses on water quality.

In all of its work in recent decades, the IJC has become a forum for
input from NGOs, interested individuals, officials, and groups. In fact, the
IJC has evolved from an institution only for the parties to the treaty into
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an institution that considers its responsibility to other public authorities
and to the public.” IJC boards and references have developed progressive
decision-making standards: for protecting against the risk of harm (Red
River), for adding protection of habitat and environmental values as pri-
orities (Lake Ontario), and for preventing the introduction of invasive
biota across ecosystems (Garrison Diversion). Through the International
Watersheds Initiative, the IJC, supported by the parties, has moved its
boards beyond the narrow focus of the treaty to embrace an integrated
watershed approach for existing control boards.” For example, in the St.
Croix River watershed, the board of control, established in 1915, and the
water quality board, established in 1962, were first combined into a sin-
gle board and then designated as a watershed board in 2007.”" With both
this board and the International Rainy-Lake of the Woods Watershed
Board, the objective is to address issues through an integrated ecosystem
approach. In addition, board membership has been expanded to include
local representatives and representatives of Indigenous communities.

This type of evolution in the role of an institution where the treaty
text remains static is not unique to the IJC, but is common among sim-
ilar long-lived international water commissions, particularly those in
Europe.”” Nevertheless, it has been essential to the ability of the existing
institutions established under the treaty to adapt what has been referred to
as the “spirit of the treaty” to new challenges and changing values.

The continued ability of the IJC and its boards to play this role in the
future depends on many factors, including continued support from the
national governments—the parties to the treaty—which has sometimes
been inconsistent in the past. The framework of the treaty places limits on
the degree to which the IJC may act independently to respond to bilateral
disputes or new challenges. The commission has no ability to initiate a
study, but must await a reference from the two governments, which may
not come.”? Moreover, the commission is subject to the parties’ sometimes
mercurial decisions on appointments and budget. Likewise, the IJC has no
ability to implement recommendations or enforce treaty provisions, and
cannot recognize Indigenous sovereignty over North American waters.
This is the role of the parties.

The role of the IJC in the future may also be limited to one of support
as other actors become more prominent on certain environmental and

474 Noah D. Hall, A. Dan Tarlock, and Marcia Valiante



resource issues. This is best illustrated by considering the action of the
states and provinces in the negotiations of the agreement and compact,
in which the technical findings of the IJC’s reports were used to ground
negotiations that left out the treaty parties and the IJC. Nevertheless, this
should not be seen as an unimportant role in transboundary water gov-
ernance. Thus, even in light of these limitations, the IJC can continue to
evolve and play an important role in policy development and water re-
source management into the future.
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